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days or an acquisition in the next 90 days can rely
on a valuation performed using Section 409A’s
enumerated valuation factors by a person (who can
be a company employee) with significant knowledge
and experience or training in performing similar

executive compensation group

valuations, if the stock being valued is not subject
to put or call rights (other than a right of first refusal

Scott P. Spector (650.335.7251–sspector@fenwick.com),

and repurchase rights on termination of service)

Blake W. Martell (650.335.7606–bmartell@fenwick.com),

and the valuation is memorialized in writing. The

John E. Ludlum (650.335.7872–jludlum@fenwick.com),

experience requirement may be met by having at least

Andi Vachss (650.335.7895–avachss@fenwick.com),

5 years of relevant experience in business valuation or

Liza W. Morgan (650.335.7230–lmorgan@fenwick.com),

appraisal, financial accounting, investment banking,

Gerald Audant (415.875.2362–gaudant@fenwick.com) and

private equity, secured lending, or other comparable

Nicholas F. Frey (650.335.7882–nfrey@fenwick.com).

experience in the line of business or industry of the
company.
Restricted Stock as an Alternative to Section 409A.
Restricted stock is not subject to Section 409A, and so
an alternative for early-stage companies is to sell or
grant shares of unvested stock to eligible recipients.
In this case, the recipients could file an election
under Section 83(b) of the Code to be taxed in the
year the election is made on the difference between
the purchase price and the FMV of the shares on the
date of grant (typically zero or a nominal amount),
rather than being taxed on the difference between the
purchase price and the FMV as the stock vests (when
the stock hopefully is worth more).
Section 409A is another factor for start-up companies
to consider when granting stock options. As a
result, companies should seek legal counsel before
promising or granting stock options to employees or
other service providers.
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