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U.S. Tax Review: Green Valley, Priority Guidance Plan, 
Corporate AMT, and Stock Buyback Excise Tax

by Larissa Neumann and Julia Ushakova-Stein

Notice Invalidation Under the APA

The Tax Court in a majority reviewed opinion 
ruled against the IRS and held that IRS notices are 
subject to the Administrative Procedure Act. Ten 
Tax Court judges agreed with the opinion in their 
review, four concurred, and two dissented. The 
case, Green Valley,1 involved Notice 2017-10, 2017-4 
IRB 544, which made some transactions regarding 
charitable deductions related to syndicated 
conservation easements listed transactions.

The taxpayer argued that the reportable 
transaction penalty under section 6662A cannot be 
imposed for two reasons:

• the IRS seeks to improperly impose the
penalties retroactively after the issuance of
Notice 2017-10; and

• the IRS failed to comply with the notice and
comment rulemaking procedures of the
APA when issuing Notice 2017-10.

Notice 2017-10 was issued after the taxpayer 
filed the returns at issue and identified some 
syndicated conservation easement transactions as 
tax avoidance transactions classified as “listed 
transactions” for purposes of reg. section 1.6011-4 
and sections 6111 and 6112. The court found that 
Notice 2017-10 applies to the transactions at issue. 
The court also stated that it previously upheld the 
retroactive application of penalties, even though 
the taxpayers became subject to the penalties after 
they had entered into the transactions or after 
their tax returns had been filed.

The court focused its analysis on the APA. It 
stated that the APA provides a three-step 
procedure for “notice-and-comment rulemaking” 
whereby agencies are required to (1) issue a 
general notice of proposed rulemaking, (2) allow 
interested persons an opportunity to participate, 
and (3) include in the final rule a “concise general 
statement of [its] basis and purpose.” However, 
the “notice-and-comment requirement ‘does not 
apply’ to ‘interpretative rules, general statements 
of policy, or rules of agency organization, 
procedure, or practice.’”

The court mentioned Mann Construction,2 in 
which the district court held that Congress 
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1
Green Valley Investors LLC v. Commissioner, 159 T.C. No. 5 (2022).

2
Mann Construction Inc. v. United States, 539 F. Supp. 3d 745 (E.D. 

Mich. 2021).
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authorized the IRS to promulgate Notice 2007-83, 
2007-45 IRB 960, without the requirement of 
having to first provide notice and comment under 
the APA; however, this decision was later 
reversed by the Sixth Circuit.3 The court also 
mentioned CIC Services,4 in which the district 
court granted a preliminary injunction in favor of 
the taxpayer, finding the taxpayer was likely to 
prevail on its challenge of Notice 2016-66, 2016-47 
IRB 745, on the basis of the IRS’s failure to first 
comply with the APA’s notice and comment 
requirements.

The court stated that the IRS in this case makes 
two arguments identical to those made by the 
United States in Mann Construction:

• Notice 2017-10 was an interpretative rather 
than legislative rule; and

• even if Notice 2017-10 were a legislative 
rule, Congress has authorized its issuance 
by procedure other than the notice and 
comment requirements under the APA.

In determining whether Notice 2017-10 is 
interpretive or legislative, the court stated that 
legislative rules impose new rights or duties and 
change the legal status of regulated parties. 
Interpretative rules merely advise the public of an 
agency’s construction of the statutes it 
administers.

The court stated that the Sixth Circuit recently 
addressed the IRS’s first argument in Mann 
Construction, finding Notice 2007-83 to be a 
legislative rule requiring the IRS to comply with 
notice and comment requirements under the 
APA. Like the Sixth Circuit, the court here also 
found Notice 2017-10 to be a legislative rule, 
because the act of identifying a transaction as a 
listed transaction by the IRS, by its very nature, is 
the creation of a substantive (legislative) rule and 
not merely an interpretative rule.

In particular, the court stated that identifying 
a transaction as a listed transaction does not 
merely provide the IRS’s interpretation of the law 
or remind taxpayers of preexisting duties. Rather, 
identifying a transaction as a listed transaction 

imposes new duties in the form of reporting 
obligations and recordkeeping requirements on 
both taxpayers and their advisers. Notice 2017-10 
exposes these individuals to additional reporting 
obligations and penalties to which they would not 
otherwise be exposed. Creating new substantive 
duties and exposing taxpayers to penalties for 
noncompliance “are hallmarks of a legislative, not 
an interpretive, rule.”

Having determined that Notice 2017-10 is a 
legislative rule, the court stated that the IRS must 
go through notice and comment rulemaking 
under the APA. Although the APA also provides 
that an agency may depart from normal notice 
and comment procedures for good cause, the IRS 
here elected not to invoke the good-cause 
exception when issuing Notice 2017-10.

Section 6707A offers no express indication 
from Congress exempting the IRS from the 
standard notice and comment rulemaking of the 
APA. Likewise, section 6011 (which is referenced 
by section 6707A) is also silent on any express 
congressional intent and provides:

When required by regulations prescribed 
by the Secretary any person made liable 
for any tax imposed by this title, or with 
respect to the collection thereof, shall 
make a return or statement according to 
the forms and regulations prescribed by 
the Secretary.

Neither section 6011 nor section 6707A says 
anything that the court stated would lead it to 
conclude that the IRS is exempt from the baseline 
procedures for rulemaking under the APA.

The IRS attempts to fill the void left by 
Congress in the statutory text with its own 
regulations. Before the enactment of section 
6707A, reg. section 1.6011-4(b)(2) was issued 
defining a listed transaction as “identified by 
notice, regulation, or other form of published 
guidance.” The IRS contends that this regulation 
apprised Congress that it would operate outside 
of the APA by issuing future notices (such as 
Notice 2017-10) without notice and comment. The 
court disagreed and stated that Congress operates 
under the expectation that administrative 
agencies respect their APA obligations except 
when Congress expressly chooses different 
procedures.

3
Mann Construction Inc. v. United States, 27 F.4th 1138 (6th Cir. 2022). 

See also Larissa Neumann and Julia Ushakova-Stein, “U.S. Tax Review: 
GLOBE and Nexus Rules, Final FTC Reg Comments, and Priority 
Guidance Plan Updates,” Tax Notes Int’l, Apr. 4, 2022, p. 33.

4
CIC Services LLC v. IRS, No. 3:17-cv-00110 (E.D. Tenn. 2022).
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The court stated that Congress acknowledged 
the IRS’s disclosure framework when it amended 
section 6707A, but it could not accept that 
enactment as Congress’s blanket approval of the 
IRS’s method of identifying a syndicated 
conservation easement as a listed transaction in 
Notice 2017-10 without notice and comment.

Active Trade or Business Guidance

On November 4 the IRS Office of Chief 
Counsel released a memorandum (AM 2022-004) 
addressing the active trade or business (ATB) 
requirement under reg. section 1.367(a)-
3(c)(3)(i)(A). The memo stated that, as a general 
rule, an entity cannot satisfy the ATB requirement, 
barring exceptional circumstances, if it does not 
generate income for the entire 36-month period.

In the memo, a foreign corporation (FA) 
acquires the stock of a domestic corporation 
(USCo) in exchange for its newly issued stock in a 
section 368(a)(1)(B) reorganization. Subject to 
some exceptions, section 367(a)(1) provides that if 
a U.S. person transfers property to a foreign 
corporation in an exchange described in sections 
332, 351, 354, 356, or 361, the foreign corporation 
will not be considered a corporation for purposes 
of determining the extent to which the U.S. person 
recognizes gain on such transfer. Reg. section 
1.367(a)-3(c) provides an exception to the general 
rule of section 367(a)(1) for some transfers by a 
U.S. person of stock or securities of a domestic 
corporation to a foreign corporation, including 
that the ATB test in reg. section 1.367(a)-3(c)(3) be 
satisfied. The memo analyzes whether the ATB 
requirement is met under two different scenarios.

The ATB test is met if three requirements are 
satisfied. First, the transferee foreign corporation 
(or any qualified subsidiary or qualified 
partnership) must have been engaged in the 
active conduct of a trade or business outside the 
United States for the entire 36-month period 
immediately preceding the transfer. A trade or 
business is a specific unified group of activities 
that constitute (or could constitute) an 
independent economic enterprise carried on for 
profit. The group of activities must ordinarily 
include the collection of income and the payment 
of expenses.

Second, at the time of the transfer, neither the 
transferers nor the transferee foreign corporation 

(and, if applicable, the qualified subsidiary or 
qualified partnership engaged in the ATB) has an 
intention to substantially dispose of or 
discontinue the trade or business. Finally, the 
substantiality test of reg. section 1.367(a)-
3(c)(3)(iii) must be satisfied.

When interpreting the first requirement, the 
language in reg. section 1.367(a)-3(c)(3)(i)(A) is 
substantially similar to language in reg. section 
1.355-3(b)(2)(ii) regarding the active business 
requirement under section 355(b). Rev. Rul. 
82-219, 1982-2 C.B. 82, a section 355 ruling, stated 
that the use of the word “ordinarily” indicates 
that there are exceptional situations in which 
there is no receipt of income and payment of 
expenses but there will still be an ATB under 
section 355(b). In that ruling, the company’s only 
customer unexpectedly went bankrupt and its 
plant shut down. Although the company reduced 
its workforce during this period, it retained some 
employees to manage its equipment, modify its 
product, and seek new customers. The IRS 
determined that the failure of the company to 
generate revenue was unforeseen and caused by 
“extraordinary facts” beyond its control.

On September 25, 2018, the IRS issued a 
statement announcing a study regarding the ATB 
rule under section 355(b). The statement 
explained that the IRS and the Treasury 
Department are considering guidance to address 
“whether a business can qualify as an ATB if 
entrepreneurial activities, as opposed to 
investment or other non-business activities, take 
place with the purpose of earning income in the 
future, but no income has yet been collected.”

On March 21, 2019, the IRS issued Rev. Rul. 
2019-09, 2019-14 IRB 925, which, pending 
completion of the study of the ATB test under 
section 355 announced in 2018, suspended two 
section 355 revenue rulings (Rev. Rul. 57-464, 
1957-2 C.B. 244, and Rev. Rul. 57-492, 1957-2 C.B. 
247) that focused on the lack of income generated 
by the activities under consideration and, 
accordingly, “could be interpreted as requiring 
income” to qualify as an ATB.

On May 6, 2019, the IRS issued a statement, 
explaining that the study regarding the ATB test 
under section 355 was ongoing. The statement 
notes that the study contemplates a deviation 
from the historic approach.
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The memo here provides that the 
interpretation of “ordinarily” from Rev. Rul. 
82-219 should apply for purposes of interpreting 
the ATB requirement in section 367. The IRS states 
that this interpretation, which allows for an ATB 
absent the collection of income only in exceptional 
circumstances, is consistent with the policy 
underlying the ATB test under section 367(a). The 
IRS reasons that the ATB test was added to 
prevent the potential for abuse, including the 
avoidance of the anti-deferral regimes. Thus, the 
ATB requirement under section 367(a) should be 
interpreted in a manner that would not unduly 
weaken the antiavoidance and anti-inversion 
policies.

The IRS states that this conclusion is 
unaffected by its statements in 2018 and 2019 and 
Rev. Rul. 2019-09 because they apply only to the 
ATB rule under section 355. The IRS reasons that 
the anti-inversion policies to discourage 
acquisitions of domestic corporations by foreign 
corporations in section 367 differ from the policy 
concern in section 355 regarding separating 
business assets from inactive assets to avoid 
dividend treatment.

The IRS ruled that “ordinarily” described in 
reg. section 1.367(a)-3(c)(3)(i)(A) should be 
interpreted to mean that only in exceptional (that 
is, extraordinary) situations should the foreign 
corporation be treated as satisfying the ATB 
requirement even though it does not generate 
income during the entire 36-month period 
immediately before the transfer. As a general rule, 
an entity cannot satisfy the ATB requirement if its 
activities are solely research and product 
development, and it does not generate income for 
the entire 36-month period. A pre-revenue 
corporation’s lack of income while a product is 
being developed does not constitute an 
exceptional circumstance.

In scenario 1, FA conducted research and 
product development for the entire 36-month 
period immediately before the acquisition of the 
USCo stock. During this time, FA employed more 
than 100 employees. FA received offers to buy or 
license its products but did not generate income. 
FA decided not to license or sell its products 
because it believes they will generate more 
consumer interest with further development. 
Thus, FA is a “pre-revenue corporation.” FA 

would need to obtain approval from U.S. and 
foreign regulatory agencies to license or sell its 
products. FA’s products are novel; however, it is 
likely that FA’s products will obtain the requisite 
approvals though it is uncertain whether 
approval would be granted within the next 12 
months.

The IRS ruled that, although FA received 
offers to purchase or license its products, its 
products will likely obtain the requisite 
approvals, and it also has many employees, FA’s 
having not yet generated income is not related to 
an unforeseen circumstance outside of its control. 
Accordingly, FA’s lack of income during the 
product development phase does not constitute 
an exceptional situation. Therefore, FA has not 
demonstrated that its activities “ordinarily” 
include the collection of income, and the ATB 
requirement of reg. section 1.367(a)-3(c)(3)(i)(A) 
has not been satisfied.

In scenario 2, for a period of time since the 
beginning of the 36-month period immediately 
before the acquisition of the USCo stock, FA had 
been selling product 1 and developing product 2. 
During this time, FA employed more than 150 
employees. FA generated significant income in 
year 1 from selling product 1 to its customers. 
However, despite FA having exercised reasonable 
precautions, a regulatory agency discovered a 
product defect related to product 1, and FA was 
required to discontinue sales of product 1. During 
year 2, FA did not generate any income from 
product 1 or product 2. FA also reduced the 
number of its employees, but it continued to 
develop product 2 and continued to attempt to 
remedy the defect in product 1. FA received 
governmental approval from the relevant 
regulatory agencies to sell product 2 to customers, 
and generated income in year 3 from sales of 
product 2.

The IRS ruled that, although FA has generated 
income for only two of the three years 
immediately preceding the acquisition of the 
USCo stock, FA’s failure to earn income during the 
entire three-year period is based on circumstances 
not reasonably anticipated by FA. Also, FA 
continued to develop a product during year 2 and 
generated income in year 3 related to sales of 
product 2. In this case, the IRS stated that the 
temporary cessation of generating income is not 
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dispositive of whether FA can meet the 
requirements of reg. section 1.367(a)-3(c)(3). 
Further, the unexpected discovery of a product 
defect and FA’s resulting loss of income constitute 
an exceptional situation. Thus, FA has 
demonstrated that its activities “ordinarily” 
include the collection of income, and its activities 
constitute a “trade or business” for purposes of 
satisfying the ATB requirement of reg. section 
1.367(a)-3(c)(3)(i)(A).

Priority Guidance Plan

Treasury and the IRS issued the 2022-2023 
Priority Guidance Plan, which lists the regulation 
projects they plan to work on from July 1, 2022, 
through June 30, 2023. The plan does not provide 
any deadlines for completing the projects. The 
plan does provide a list of dates for regularly 
scheduled publications.

The Priority Guidance Plan added a number 
of new regulation projects related to the Inflation 
Reduction Act (IRA, P.L. 117-169) including the 
corporate alternative minimum tax, the excise tax 
on corporate stock repurchases, and energy 
security tax incentives. The plan lists 205 projects, 
which is 12 more projects than last year’s plan. 
The energy security section is a new section with 
10 new projects. Treasury and the IRS will update 
the plan during the year to reflect additional items 
that become priorities, guidance that is published 
during the plan year, and projects that may result 
from legislative developments.

The project “guidance concerning virtual 
currency” was removed from the general tax 
section, and in its place, two new categories were 
added. Project 30 is for guidance on the tax 
treatment of transactions involving digital assets, 
and project 31 is for guidance concerning 
validation of digital asset transactions, including 
staking.

Most of the projects in the international 
section remained the same.

The plan notes that the project for guidance 
under sections 864(c)(8) and 1446(f) on the 
treatment of gain or loss of foreign persons from 
the sale or exchange of an interest in a partnership 
that is engaged in a trade or business within the 
United States was published.

There is a new item for regulations under 
section 245A regarding deduction in respect of 

foreign source-portion of some dividends 
received by domestic corporations from specified 
10-percent-owned foreign corporations. The 
general item for regulations concerning the 
participation exemption system for the taxation of 
foreign-source income was removed.

The foreign tax credit project was modified to 
say, “regulations related to the foreign tax credit, 
including on the source-based attribution 
requirement for withholding taxes on royalties, 
the cost recovery requirement, and the allocation 
and apportionment of foreign income taxes.” We 
expect these regulations soon.

The plan made an interesting change in the 
transfer pricing section, in which it removed the 
separate project item for “regulations under 
section 482 further clarifying certain aspects of the 
arm’s length standard, including (1) coordination 
of the best method rule with guidance on 
specified methods for different categories of 
transactions, (2) discretion to determine the 
allocation of risk based on the facts and 
circumstances of transactions and arrangements, 
and (3) periodic adjustments.” It added “(1) 
aggregation, realistic alternatives, and the 
definition of intangible property, and (2) 
regulations under section 482 clarifying certain 
aspects of the arm’s length standard, including 
periodic adjustments” into the project for 
regulations under sections 367 and 482.

The plan added regulations under section 
894(c) on claiming treaty benefits on U.S.-source 
FDAP (fixed, determinable, annual, periodic) 
income paid to a fiscally transparent entity, 
including guidance regarding beneficial 
ownership.

In the partnership section, a new project was 
added for guidance on abusive use of 
partnerships for inappropriate basis adjustments.

In the tax administration section, new 
regulation projects were added for digital assets 
under section 6045A, as amended by the 
Infrastructure Investment and Jobs Act (P.L. 
117-58), regarding transfer reporting and digital 
assets; and under section 60501, as amended by 
the Infrastructure Investment and Jobs Act, 
regarding information reporting of transactions 
involving digital assets.
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TEI: Corporate AMT

The Tax Executives Institute (TEI) published 
comments on the corporate alternative minimum 
tax enacted by the IRA.

TEI states that the corporate AMT is a 
significant departure from the federal income tax 
and the prior AMT. The corporate AMT imposes a 
15 percent minimum tax on adjusted financial 
statement income (AFSI). Unlike the pre-2017 
corporate alternative minimum tax, the new 
corporate AMT uses a taxpayer’s financial 
statement income as a starting point for the tax 
base. As a result, the corporate AMT presents 
many financial accounting issues.

New regulations are required to carry out the 
corporate AMT, including filling in holes, 
providing exceptions, and calculating AFSI. TEI is 
concerned that regulatory guidance will not be 
final until 2023 or later. Even after finalization, 
taxpayers will need time to analyze the impact of 
regulations and create new systems to calculate 
the corporate AMT. There is a concern because 
taxpayers must make quarterly estimated tax 
payments by the second quarter of 2023 for 
calendar year taxpayers. Moreover, safe harbors 
based on prior year payments are not available to 
large corporate taxpayers.

TEI has concerns regarding the difficulty of 
accurately estimating these payments. It strongly 
recommends relief from interest and penalties for 
underpaid estimated tax payments to taxpayers 
that have otherwise properly calculated section 
6655 liabilities without regard to the corporate 
AMT. This type of waiver of underpayment 
penalties on estimated taxes has clear precedence: 
After passage of section 965, the IRS issued Notice 
2018-26, 2018-16 IRB 480, which waived 
underpayment penalties for taxpayers on 
estimated taxes for section 965 liabilities.

TEI states that corporate AMT presents novel 
issues and potentially unintended consequences 
because of its reliance on financial statement 
income as its starting point. Financial accounting 
differs from the code in many respects, but there 
are also areas in which similar transactions may 
be treated differently for different reporting 
entities under U.S. generally accepted accounting 
principles, either because of diversity of practice 
or because of situational differences. For instance, 
U.S. GAAP income may differ for investments in 

corporate stock that are consolidated for GAAP 
but not for tax purposes, those which are held as 
equity method investments for GAAP, and those 
which are simply minority investments under 
GAAP.

The statutory language shows congressional 
intent that AFSI should not include any income 
“with respect to” minority stock ownership other 
than dividends and gross income when included 
under the code. TEI recommends regulations that 
clarify that AFSI may be properly adjusted to 
eliminate any financial accounting mark-to-market 
gains or losses “with respect to” a non-consolidated 
corporation (consolidation being tested under 
section 1502 rather than GAAP) or any equity 
method earnings that would otherwise be included 
in GAAP net income, and instead follow tax timing 
and treatment under the code.

Guidance is needed on how AFSI should be 
readjusted to account for any recognition of gains 
and losses in accordance with each taxpayer’s 
methods. For taxpayers that are dealers, tax may 
also follow mark-to-market timing, but for most 
taxpayers, timing would be based on recognition 
rather than on a mark-to-market basis. TEI 
recommends guidance on the different ways 
investments may alter financial accounting net 
income. A particular method of subtraction from, 
or addition to, AFSI may be too narrow to capture 
the diversity of practice in all accounting 
situations.

The revised language in the final version of 
the IRA no longer references “earnings” of the 
non-consolidated corporation and instead 
provides that AFSI “with respect to” any 
corporation not in consolidation with the 
taxpayer “shall be determined by only taking into 
account” dividends and other amounts included 
in gross income. On its face, this would apply to 
mark-to-market adjustments made by a taxpayer 
on a non-consolidated corporation as well as 
equity method earnings and earnings 
consolidated for GAAP (but not under the code) 
that are included by the taxpayer in its net income. 
Thus, TEI believes Congress intended to apply the 
IRA version of the provision more broadly than 
the House version of the Build Back Better Act to 
harmonize the treatment between the equity and 
fair value methods of accounting for corporate 
AMT purposes.
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TEI also believes this is the appropriate 
treatment from a tax policy perspective — it is 
difficult to articulate a reason why a 19 percent 
equity interest in a corporation would be taxed 
differently than the same equity held at 21 
percent. Such a rule would drive noneconomic 
behavior to meet ownership thresholds creating 
AFSI-calculation cliff effects.

TEI requests guidance addressing the broad 
grant of authority in section 56A(c)(15). TEI also 
believes the language of section 56A(c)(2)(C) is 
broad enough to give the secretary the authority 
to provide exceptions in other mark-to-market 
situations. TEI requests a comprehensive review 
of mark-to-market book-tax differences and 
guidance that allows for adjustment to AFSI to 
reflect income and loss timing following the code 
rather than book.

The commentators state that it appears that 
mark-to-market timing differences between book 
and tax were not the overriding harm Congress 
intended to ameliorate by enacting the corporate 
AMT. U.S. GAAP financial accounting standards 
require including unrealized gains and losses in 
financial statement income in some circumstances 
beyond non-consolidated equity investments. 
This inclusion may cause significant volatility in a 
corporation’s financial statement earnings as 
financial markets fluctuate and unrealized items 
move from gains to losses and vice versa. This 
volatility can also cause duplication issues when 
taxpayers fall into and out of the corporate AMT 
from year to year.

TEI recommends that corporations be 
permitted to reduce their AFSI by the amount of 
the dividends received deduction permitted by 
section 243 to prevent the duplication of income.

There should also be clarification on what 
items should fall within the scope of the section 
56A(c)(13) adjustment to AFSI. TEI views section 
263A capitalization as one of the primary items 
Congress intended to fall under the authority 
granted. Similar issues arise over repairs, 
installation services, and other expenses that may 
be deductible under section 162 or otherwise but 
capitalized for book purposes, and if capitalized 
for tax would give rise to basis within section 168 
tangible property.

As a result of the interaction of section 
56A(c)(2)(C) and (c)(3), items of income and loss 

may be included in AFSI twice: first under (c)(3) 
through a pro rata share of the AFSI of a 
controlled foreign corporation, and then again 
under (c)(2)(C) when distributed as a dividend. 
TEI recommends a remedy under section 
56A(c)(3) by providing a full dividends received 
deduction in calculating the inclusion under 
section 56A(c)(2)(C).

TEI recommends the secretary provide 
guidance, similar to former reg. section 1.56-
1(b)(6)(ii)(B), stating that for purposes of section 
56A(c)(4), AFSI will be determined without 
regard to any amount attributable to an item that 
is exempt from U.S. taxable income under section 
894 of the code, or any similar provisions. This 
approach is consistent with the approach taken in 
the application of the base erosion and antiabuse 
tax rules under section 59A.

While FTCs generated by CFCs are generally 
not allowed a carryforward within global 
intangible low-taxed income, new section 59(l)(2) 
allows for a five-year carryforward of these taxes 
in calculating the corporate AMT. Section 59 is 
silent, however, on whether the carryforward 
amount exists even if a taxpayer does not pay the 
corporate AMT in a particular year. In other 
words, if a taxpayer has excess foreign tax credits 
under this rule but ultimately pays regular tax, 
does the taxpayer have an excess “carryforward” 
account on an “as if paid” basis? Clarification on 
this point is necessary because a credit account 
could be a significant balance sheet asset that 
would be required to be calculated under GAAP.

There has not been sufficient time to study 
and understand the full range of corporate AMT 
consolidation issues. Some intercompany 
transactions give rise to items of taxable income or 
loss but will never affect AFSI because of U.S. 
GAAP pertaining to transactions among members 
of a controlled group. In some cases, transactions 
involving the sale of intangibles between 
members of such a group will not generate AFSI 
that is comparable to any amount of taxable 
income recognized in connection with this kind of 
transaction. TEI cautions about regulations with 
unintended consequences in the computation of 
corporate AMT because of the diversity of 
financial accounting rules regarding common 
control transaction types, as well as the diversity 
of practice in performing eliminations to reach 
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consolidated book net income. TEI also 
recommends that the guidance focus on 
simplicity and administrability.

There are also nonrecognition transaction 
issues to consider. For example, a taxpayer can 
contribute appreciated property to a corporation 
or partnership without recognizing gain, 
however, the financial statement treatment may 
differ. As a result, corporate AMT may inhibit 
mergers, acquisitions, and divisions by imposing 
a tax on what have historically been tax-free 
transactions. TEI asks for regulatory and 
potentially subregulatory guidance to allow for 
the continued nontaxable treatment of these 
business transactions.

There are difficult transition issues. For 
instance, there may be contingent loss reserves, 
loan loss reserves, or a number of other liabilities 
sitting on a pre-corporate AMT book balance 
sheet — and thus have been run through the book 
income statement for GAAP purposes but have 
not yet risen to deductible “events” for tax 
purposes. If these reserves become deductible 
losses for tax purposes in years in which the 
corporate AMT is in effect, they may 
inappropriately drive taxpayers into the 
corporate AMT because no benefit for book 
purposes from those losses was accounted for in a 
corporate AMT year. This type of transition issue 
results in an effective duplication of a book item 
because there is no offsetting matching entry 
within the corporate AMT when looked at over 
the life of the tax. Another transition issue area 
may be entries which have been eliminated on a 
consolidated basis before the corporate AMT’s 
effective date but may have depreciating basis or 
accruing income on a separate financial statement 
basis. Guidance is necessary delineating whether 
these entries should be eliminated on a transition 
basis because of the lack of a matching 
transaction.

More broadly, any pre-corporate AMT book-
tax difference affecting post-corporate AMT tax 
years would potentially represent a transition 
issue that should be ameliorated via regulation or 
other guidance. In addition to the above, these 
items may include:

• placed in service date issues for purposes of 
using tax depreciation instead of book 
depreciation;

• amortization deductions under section 197 
to the extent such items are not amortizable 
for book purposes;

• pre-IRA net operating losses attributable to 
tax depreciation that may decrease AFSI;

• whether FTC carryforwards are available to 
offset the corporate AMT; and

• amortization deductions under section 59(e) 
for research and experimental expenses to 
the extent these items were immediately 
expensed for financial accounting purposes.

One option to ameliorate these transition 
issues is to use the broad authority granted to the 
secretary under section 56A(c)(15) and allow for 
book depreciation to be included in AFSI for some 
items.

NYSBA: Stock Buyback Excise Tax

The New York State Bar Association released 
a report on November 1 discussing the excise tax 
on repurchases of corporate stock enacted as part 
of the IRA. Section 4501(a) imposes an excise tax 
on some corporations in an amount equal to “1 
percent of the fair market value of any stock of the 
corporation which is repurchased by such 
corporation during the taxable year.” The excise 
tax is nondeductible for federal income tax 
purposes. It applies to “repurchases” that occur 
after December 31, 2022.5

The NYSBA recommends that more 
immediate guidance address the most pressing 
issues that are critical to the efficient functioning 
of U.S. capital markets. These issues include the 
treatment of various forms of preferred stock, 
equity-linked financial instruments such as 
options and convertible debt, acquisitive and 
divisive reorganizations and various other 
merger and acquisition transactions, and section 
331 liquidations, as well as potential transition 
relief. The report also states that future 
regulations could generally provide that any 
transaction not expressly defined as a repurchase 
in section 4501 or Treasury regulations is not 
subject to the excise tax so that any transaction 
that is not a section 317(b) redemption and is not 

5
See our summary of these rules in Neumann and Ushakova-Stein, 

“U.S. Tax Review: IRA, Medtronic and Exxon, and Pillar 2,” Tax Notes 
Int’l, Sept. 5, 2022, p. 1111, at 1114.
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designated as “economically similar” to a section 
317(b) redemption should generally not be subject 
to the excise tax. The definition of “repurchase” — 
and, in particular, its cross-reference to section 
317(b) — should be refined through guidance so 
that it excludes transactions that are entirely 
unlike conventional stock repurchases, such as 
redemptions of nonparticipating, nonconvertible 
preferred stock, distributions in section 331 
liquidations and some partial liquidations, as well 
as payments of boot to shareholders in many 
acquisitive reorganizations and M&A 
transactions. But the report states, at the same 
time, guidance should also include antiavoidance 
measures — particularly as it relates to the netting 
rule — to address potential strategies that could 
otherwise reduce or eliminate excise tax liability 
with relative ease, which would contravene that 
same policy background and legislative history.

The NYSBA’s principal recommendations 
include the following.

1. Guidance should impose limits on the 
scope of the “netting rule” in section 
4501(c)(3), in particular to address 
potential strategies involving actual or 
deemed issuances of stock that could 
otherwise reduce or eliminate excise tax 
liability. The NYSBA recommends that 
regulations address or reflect some key 
concepts for the application of the netting 
rule:

• A “matching principle” that, where the 
acquisition or redemption of a particular 
type or class of instrument does or does 
not constitute a “repurchase,” the issuance 
of that same type or class of instrument 
also should or should not constitute an 
issuance. For example, the NYSBA 
recommends that regulations provide that 
an acquisition or redemption of stock that 
is generally: (i) limited and preferred as to 
dividends and not participating in 
corporate growth to any significant extent 
within the meaning of section 
1504(a)(4)(B), and (ii) not convertible into 
another class of stock within the meaning 
of section 1504(a)(4)(D) (“straight 
preferred stock”) does not constitute a 
“repurchase” subject to the excise tax.

• Exclusions from the definition of 
“issuance” for: (i) distributions of equity 
in respect of existing equity under section 
305(a), and (ii) stock-for-stock exchanges. 
The definition of “issuance” here 
excludes: (i) a nondilutive, tax-free 
distribution of stock that constitutes a 
covered instrument (“covered stock”) 
with respect to a corporation’s existing 
covered stock within the meaning of 
section 305(a), and (ii) stock splits, reverse 
stock splits, and other actual or deemed 
exchanges of newly issued covered stock 
for a corporation’s existing covered stock 
in a nondilutive, tax-free recapitalization 
within the meaning of section 368(a)(1)(E) 
(a “recapitalization”), a transaction 
described in section 1036 (a “section 1036 
transaction”), or a reorganization within 
the meaning of section 368(a)(1)(F) (an “F 
reorganization,” and such 
recapitalizations, section 1036 
transactions, and F reorganizations, 
collectively, “stock-for-stock exchanges”).

• A clarification of when stock is treated as 
issued for purposes of the netting rule, 
and coordination of that concept with the 
employee plan exception.

• Clarification of how the netting rule 
applies to fiscal year taxpayers for their 
fiscal years beginning in 2022 and ending 
in 2023.

2. Guidance should confirm that the excise 
tax does not apply to nonredemptive 
distributions under section 301(c)(2)-(3).

3. Guidance should exclude 100 percent 
pro rata redemptions from the scope of the 
excise tax and should also specify the 
circumstances in which section 302(d) 
redemptions that are not 100 percent pro 
rata do or do not constitute repurchases.

4. Guidance should clarify how the excise 
tax applies to options. As a general matter, 
unexercised options should not be treated 
as “stock” for purposes of the excise tax. 
Generally, Treasury has treated a cash 
settlement of an option contract as a sale 
or exchange of the option. Thus, cash 
settlement of an option contract should 
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not qualify as a section 317(b) redemption 
because it generally does not involve the 
acquisition of stock. However, net cash 
settlement of an option contract could 
arguably be considered as functionally 
equivalent to a repurchase by the issuer of 
the underlying stock. Therefore, the 
question is whether, and to what extent, 
the net cash settlement of an option 
contract could be subject to the excise tax 
because it arguably involves a transaction 
economically similar to a section 317(b) 
redemption. For example, in a physical 
settlement of a put option contract, the 
optioner purchases the underlying stock 
from the optionee in exchange for the 
strike price net of the option premium. 
When a covered corporation physically 
settles a put option contract, it generally 
engages in a section 317(b) redemption 
subject to the excise tax.

5. Guidance should exclude redemptions 
of straight preferred stock — “preferred 
stock” within the meaning of section 
1504(a)(4) (but without regard to the 
requirements of section 1504(a)(4)(A) and 
(C)) — from the scope of the excise tax, but 
should not exclude participating preferred 
stock (including convertible preferred 
stock).

6. Guidance should clarify that, in general, 
convertible debt and distressed debt are 
not “stock” subject to the excise tax.

7. Guidance should clarify the scope of the 
“reorganization exception” in section 
4501(e)(1). Guidance should also provide 
that payments ineligible for the 
reorganization exception that are made in 
acquisitive and divisive reorganizations 
and in some M&A transactions should not 
be subject to the excise tax, except in some 
circumstances as appropriate to prevent 
avoidance.

The applicability of the reorganization 
exception should be determined on each 
share (or fraction of a share) that is 
“repurchased” as part of a reorganization 
in an exchange described in sections 354, 
355, or 356. The reorganization exception 

would be available to the extent that stock 
is exchanged in a reorganization for 
consideration that is permitted to be 
received without the recognition of gain or 
loss under sections 354 or 355 (“qualifying 
consideration”) but would not apply to 
the extent that stock is exchanged for 
“other property” (“boot”).

Even if a section 355 transaction is not 
effected as part of a “reorganization 
(within the meaning of section 368(a))” as 
described in the reorganization exception, 
that is a technical distinction in 
terminology under the code that has 
nothing to do with the excise tax’s policies. 
The reorganization exception reflects a 
policy judgment that these types of 
corporate transactions that subchapter C 
of the code treats as tax-free should not be 
subject to the excise tax even if those 
transactions have a redemption 
component. This policy judgment applies 
with equal force to all tax-free section 355 
transactions. Accordingly, the report 
recommends that Treasury guidance 
define the reorganization exception to 
cover all section 355 transactions, 
including split-offs, whether or not 
technically part of a divisive D 
reorganization.

The report also recommends that 
“repurchase” be defined: (i) to include 
exchanges of stock for boot in an equity 
recapitalization, (ii) to exclude exchanges 
of a covered corporation’s stock for boot in 
an acquisitive asset reorganization or an 
acquisitive stock reorganization (each as 
defined below), except in specified 
circumstances, and (iii) to include 
exchanges of stock for boot in split-offs. 
Alternatively, Treasury guidance could 
apply the pro rata exclusion principle to 
exchanges in a reorganization not eligible 
for the reorganization exception (to the 
extent that boot is distributed 100 percent 
pro rata to all Target shareholders).

Regulations should provide that the 
definition of “repurchase” generally 
exclude the receipt of boot in the deemed 
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liquidating distribution in an acquisitive 
asset reorganization because that receipt 
of boot does not bear the hallmarks of a 
conventional stock repurchase. In an 
acquisitive asset reorganization, Target 
shareholders are selling their Target stock 
to Acquirer; Acquirer is paying for that 
Target stock with the asset reorganization 
consideration in the same manner that 
Acquirer would pay for that stock with 
cash in a taxable purchase. As a general 
matter, that taxable purchase often would 
not implicate the excise tax. However, as 
an antiavoidance measure, the report 
recommends that Treasury guidance 
define “repurchase” to include the receipt 
of boot in an acquisitive asset 
reorganization in which Target controls 
Acquirer (or vice versa) before the 
acquisitive asset reorganization, and 
shareholders receive boot in the 
acquisitive asset reorganization (a 
“downstream reorg exception”).

The NYSBA also recommends that 
acquisitive stock reorganizations 
generally not be treated as “economically 
similar” to section 317(b) redemptions 
because: (i) this treatment would generally 
be moot for B reorganizations that would 
qualify in full for the reorganization 
exception; (ii) an A/(a)(2)(E) 
reorganization, the other form of 
acquisitive stock reorganization, generally 
does not, in form or through its treatment 
under the code, include a section 317(b) 
redemption; (iii) to the extent that the 
receipt of boot in an A/(a)(2)(E) 
reorganization is treated as capital gain 
rather than a dividend, that treatment is 
merely based on a hypothetical that 
analogizes to section 302; and (iv) like 
acquisitive asset reorganizations, 
acquisitive stock reorganizations are 
transformative transactions that are not 
generally akin to the voluntary and 
opportunistic stock repurchases that 
should be the target of the excise tax from 
a policy perspective.

8. Guidance should generally exclude 
section 331 liquidations and some partial 

liquidations from the scope of the excise 
tax.

9. The NYSBA does not recommend a 
blanket exemption for redemptions by 
special purpose acquisition companies 
(SPACs), but Treasury could consider 
rules for applying the excise tax to some 
SPAC-specific situations in light of the 
particular characteristics of SPACs.

10. Guidance should clarify how the 
effective date for the excise tax relates to 
accelerated share repurchase programs, 
and transitional guidance should be 
considered for some instruments issued, 
entities formed, and transactions agreed to 
before the enactment of the excise tax. The 
report recommends that Treasury issue 
guidance confirming that, for purposes of 
the effective date of the excise tax, the 
“repurchase” should be deemed 
completed upon the delivery of the shares 
to the covered corporation in a typical 
accelerated share repurchase transaction, 
which involves the use of an intermediary 
investment bank to complete the stock 
repurchase.

11. Guidance should clarify the scope of 
“covered corporations” subject to the 
excise tax and the valuation principles that 
apply for determining the base of the 
excise tax. The report recommends that 
“stock” for purposes of the “covered 
corporation” definition in section 4501(b) 
not include any non-stock instruments 
that are treated as covered instruments for 
purposes of the definition of “repurchase” 
in section 4501(c)(1).

It also recommends that Treasury provide 
guidance on acceptable valuation 
methods for determining both: (i) “the fair 
market value of any stock of the 
corporation which is repurchased” — the 
base for the excise tax, and (ii) “the fair 
market value of any stock issued by the 
covered corporation during the taxable 
year, including the fair market value of 
any stock issued or provided to employees 
of such covered corporation or employees 
of a specified affiliate of such covered 
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corporation,” for purposes of the netting 
rule. In particular, the report recommends 
that Treasury guidance mandate that the 
“fair market value” for each repurchase 
and issuance is: (i) the actual price that the 
applicable entity paid or received for the 
covered instrument in the repurchase or 
issuance if the repurchase or issuance was 
from, or to, an unrelated party for cash or 
cash-equivalents, and the price was 
negotiated at arm’s length and not under a 
preexisting option contract or other 
arrangement that involved the delivery of 
stock at a price other than the stock’s FMV 
at delivery, and (ii) in all other cases, the 
market price of the stock on the day of the 
repurchase or issuance.

For this purpose, for publicly traded stock, 
taxpayers should be permitted (but not 
required) to determine market price based 
on one or more “safe harbor” commonly 
accepted valuation methods for publicly 
traded securities, consistently applied to 
all repurchases and issuances throughout 
the tax year.

The NYSBA recommends that Treasury 
clarify whether the excise tax applies to 
stock of a covered corporation that is not 
traded on an established securities 
market. Assuming that it does, general 
valuation principles for valuing privately 
owned securities should apply for excise 
tax purposes.

12. Guidance should clarify how the excise 
tax applies to foreign corporations under 
section 4501(d). The excise tax does not 
apply if the specified affiliate acquiring an 
applicable foreign corporation’s covered 
instrument is “a foreign corporation or a 
foreign partnership (unless such 
partnership has a domestic entity as a 
direct or indirect partner).” The report 
recommends that Treasury guidance 
address two aspects of the domestic 
partner exception in the quoted 
parenthetical.

First, Treasury guidance should clarify 
that if a foreign corporation is a direct or 
indirect partner in a foreign partnership, 

domestic ownership of that foreign 
corporation-partner (domestic ownership 
above the foreign corporation-partner) is 
not considered. Absent this requested 
clarification for foreign corporation-
partners, almost no partnership would 
qualify as foreign.

Second, the NYSBA recommends that 
Treasury guidance define “a domestic 
entity” that is “a direct or indirect partner” 
to require a minimum direct and indirect 
ownership threshold. It believes that de 
minimis ownership by a “domestic entity” 
should not cause a foreign partnership to 
be treated as domestic. This minimum 
ownership threshold could be set in the 
range of de minimis thresholds found 
elsewhere in the code.

The report also recommends that Treasury 
guidance provide that a section 7874(b) 
corporation is subject to section 4501(a), 
and not section 4501(d)(2).

The report recommends that Treasury 
guidance clarify the application of the 
section 4501(d)(1)(C) modified netting 
rule, although it does not recommend a 
particular approach. Guidance could 
provide that this netting rule is applied 
separately to each domestic specified 
affiliate: netting the value of all covered 
instruments of the applicable foreign 
corporation issued or provided by each 
domestic specified affiliate against the 
value of all covered instruments of the 
applicable foreign corporation 
repurchased only by that one domestic 
specified affiliate.

Alternatively, guidance could provide that 
this modified netting rule is applied on an 
aggregate basis to all domestic specified 
affiliates: netting the value of all covered 
instruments of the applicable foreign 
corporation issued or provided by all 
domestic specified affiliates against the 
value of all covered instruments of the 
applicable foreign corporation 
repurchased by all domestic specified 
affiliates. This aggregate approach would 
better achieve the antidilutive policy focus 
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of the netting rule and would simplify 
compliance.

13. Guidance should clarify how to apply 
the excise tax exception for contributions 
to employee plans under section 
4501(e)(2).

Guidance could apply the same “fair 
market value” standard used in section 
4501(a) and the netting rule on the 
grounds that there is no compelling policy 
reason for a different standard to apply for 
the employee plan exception.

14. Guidance should provide the order in 
which taxpayers are to apply regulatory 
exclusions from the definition of 
“repurchase,” the netting rule, and the 
section 4501(e) exceptions when 
calculating their excise tax liability. The 
NYSBA’s recommended approach to 
ordering is:

• Step 1: The taxpayer calculates its gross 
repurchases for the tax year, taking into 
account any exclusions from the 
definitions of “stock” and “repurchase.”

• Step 2(a): The taxpayer tests whether the 
de minimis exception applies to the 
amount calculated in Step 1. If the de 
minimis exception applies, there is no 
excise tax liability for the tax year, and no 
further calculations are necessary.

• Step 2(b): The taxpayer applies the other 
section 4501(e) exceptions to reduce the 
amount calculated in Step 1.

• Step 3: The taxpayer applies the netting 
rule to the amount calculated in step 2(b), 
resulting in the net repurchase amount 
subject to the excise tax.

15. Guidance should address key 
procedural issues for tax return filing and 
tax payment regarding the excise tax. In 
particular, the report states that absent 
regulatory guidance, payment of the 
excise tax would be due at the time that a 
tax return relevant to the excise tax is 
required to be filed, and no withholding or 
estimated payments would be required to 
be made on the excise tax. As a result, the 
NYSBA recommends that Treasury 
guidance provide that a corporation’s 
excise tax return is required to be filed at 
the same time as the corporation’s Form 
1120, and that the excise tax return covers 
the same annual period as Form 1120. It 
also recommends that an automatic six-
month extension of time to file be 
provided for excise tax returns, matching 
the extension available for Form 1120.

It further recommends that Treasury 
consider waiving some applicable 
penalties on the excise tax in a manner 
consistent with the temporary penalty 
relief afforded for other recently enacted or 
renewed federal excise taxes. Treasury has 
recognized that targeted penalty relief may 
be appropriate when there are “difficulties 
of computing the correct amount” of a 
newly imposed excise tax. 
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