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FTC Challenge in Energy Transaction Signals 
Heightened Scrutiny of M&A Agreement 

Noncompete Provisions 
By Steve Albertson, Thomas Ensign, Mark Ostrau and Elizabeth Suarez* 

The recent resolution of a Federal Trade Commission challenge in an energy transaction 
demonstrates how crucial it is to take antitrust concerns seriously, even in deals below 
federal antitrust reporting thresholds. 

In a recent consent order1 that settled a challenge to a previously consum- 
mated transaction, the Federal Trade Commission (“FTC”) not only succeeded 
in partially unwinding the transfer of certain assets but also secured a victory in 
substantially narrowing the scope of the noncompete provisions of the parties’ 
asset sale agreement. 

The challenge underscores the FTC leadership’s commitment to aggressively 
pursue consummated transactions it believes to be anticompetitive, but it is 
most noteworthy for its focus on the parties’ noncompete provisions, which 
historically have received little attention from the antitrust agencies. 

This action appears to push the envelope on relevant judicial precedent, 
which is entirely consistent with FTC Chair Lina Khan’s stated intention to 
aggressively expand the reach of existing antitrust law, even when doing so 
potentially entails litigation risks. 

Going forward it also serves as a warning that, as noted in a joint statement 
by Khan and the FTC’s two other Democratic commissioners, the agency will 
scrutinize merger and acquisition (“M&A”) agreement noncompete provisions 
“with a critical eye.” 

 

* Steve Albertson, a partner in the Washington, D.C., office of Fenwick & West LLP, advises 
technology and life sciences companies on a wide variety of antitrust and other regulatory issues 
in connection with mergers and acquisitions. Thomas Ensign, a partner in the firm’s office in 
Washington, D.C., represents clients in Hart-Scott-Rodino Act reviews of mergers and 
acquisitions, and in civil and criminal antitrust investigations of alleged anticompetitive conduct. 
Mark Ostrau, a partner in the firm’s Silicon Valley office, assists technology companies in 
acquisitions, licenses and other technology-related commercial transactions. Elizabeth Suarez is 
an associate in the firm’s Washington, D.C., office. The authors may be contacted at 
salbertson@fenwick.com, tensign@fenwick.com, mostrau@fenwick.com and esuarez@fenwick.com, 
respectively. 

1 Available at https://www.ftc.gov/system/files/ftc_gov/pdf/2110087C4773ArkoExpressFinalOrder. 
pdf. 
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ARKO’S ACQUISITION OF CORRIGAN’S RETAIL ASSETS 
The FTC’s action arose from a 2021 transaction pursuant to which ARKO 

Corp. and its subsidiaries acquired from Corrigan Oil Company 60 retail 
gasoline and diesel fuel outlets in Michigan and Ohio. In its complaint,2 the 
FTC alleged that the increased concentration in certain local markets gave 
ARKO the ability to raise prices in those areas. The FTC addressed these 
concerns by requiring ARKO to divest back to Corrigan the purchased fuel 
outlets in five local markets in Michigan. 

In addition, pursuant to the noncompete provisions of the parties’ agree- 
ment, Corrigan was restricted from competing in the sale, marketing, and 
supply of gasoline and diesel fuel not only around the acquired locations but 
also at approximately 190 of ARKO’s other pre-deal locations in the region. 
According to the FTC, the scope and duration of the noncompete agreement 
was unreasonably broad and long, and designed by the parties solely to 
eliminate potential competition rather than to protect a legitimate business 
interest arising from the underlying transaction. 

The FTC consent order thus requires the parties to amend the noncompete 
agreement to apply only to the retail fuel businesses acquired by ARKO. 
Further, the companies are required to limit the terms of the noncompete 
provisions in the relevant markets to no longer than three years in duration and 
no more expansive than three miles from each acquired Corrigan location. The 
consent order also prohibits ARKO from entering into or enforcing any similar 
noncompetes in future acquisitions. 

M&A NONCOMPETES IN THE COURTS 
The FTC’s actions are arguably in some tension with relevant federal court 

precedent. The courts historically have recognized that noncompete agreements 
generally are lawful when they are ancillary to and reasonably necessary for 
achieving an otherwise legitimate business interest (e.g., facilitating an acqui- 
sition transaction by assuring the buyer that the seller would not undermine the 
value of the purchased assets by competing against the buyer for some limited 
time). 

For example, in the transaction at issue in Lektro-Vend Corp. v. Vendo,3 the 
noncompete covenant barred the seller from the manufacture or sale of the 
relevant product in any market in which the buyer is also so engaged, for a 
period of 10 years. The Seventh Circuit held that this covenant was valid as 

 

2 Available at https://www.ftc.gov/system/files/ftc_gov/pdf/2110087C4773ArkoExpressComplaint. 
pdf. 

3 Lektro-Vend Corp. v. Vendo Co., 660 F.2d 255 (7th Cir. 1981). 

http://www.ftc.gov/system/files/ftc_gov/pdf/2110087C4773ArkoExpressComplaint
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being (1) ancillary to the main business purposes of a lawful contract, and (2) 
limited as reasonably necessary to protect the covenantee’s legitimate property 
interests. 

In the ARKO/Corrigan matter, among the buyer’s interests that were 
presumably intended to be protected was its interest in ensuring that by paying 
the purchase price for the assets it was not bankrolling dilution of purchased 
goodwill or short- and medium-term expansion by the seller into buyer’s nearby 
territories. 

Further, unlike with Lektro-Vend and its scope that included anywhere buyer 
operated, the ARKO noncompete only applied to 190 stores in the relevant 
region, and to none of its approximately 2800 other stores nationwide. Thus, 
the FTC’s action appears to raise the bar—at least incrementally—on what 
justifications will satisfy such analyses. This in turn may invite future litigated 
challenges in which parties argue they were relying on settled law when agreeing 
to their noncompete provisions. 

Key Takeaways 
• Noncompete agreements will continue to be a focal point for the 

antitrust agencies. In various recent public statements leaders of the 
FTC and the Department of Justice’s Antitrust Division have indicated 
that they will step up enforcement against what they regard to be 
unjustifiable noncompetes, both in the M&A deals and in employment- 
related contexts. FTC Chair Khan has also indicated noncompetes will 
be the subject to upcoming FTC rulemaking, which would likely 
embody some of the principles on display in the ARKO matter, and 
would strengthen the FTC’s authority to challenge such conduct. 

Further, when parties notify the antitrust agencies under the 
Hart-Scott-Rodino (“HSR”) Act of a proposed acquisition, the HSR 
rules require the parties to submit copies of any agreements not to 
compete as a part of their filing. The FTC’s recent order is a clear signal 
that the Commission is critically reviewing those agreements and also 
provides an outline for how the agreement may survive such scrutiny. 

• Noncompete agreements need to reflect relevant market conditions. For 
example, gasoline and diesel fuel retail outlets exist in highly localized 
geographic markets (ranging in size from a few blocks to a few miles). 
A key component of the FTC’s allegations is that the noncompete 
agreement did not reflect these market conditions, and rather covered 
a much broader geographic range. Additionally, where an acquisition 
may eliminate one of only a relatively small number of independent 
competitors, further restrictions on competition in that market will be 
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viewed with heightened scrutiny. 
• If a noncompete is entered into as a part of the acquisition, then it 

should identifiably relate to the acquisition. The FTC seized on the fact 
that the vast majority of the stations subject to the noncompete 
provisions were not directly implicated by any aspect of the transaction, 
apparently rejecting any justifications offered by the parties when 
concluding that the inclusion of those stations amounted to little more 
than a market allocation scheme (even if temporary). Thus, parties to 
future transactions should take steps to purposefully calibrate the scope 
of a noncompete to the business being acquired and more visibly 
document and reinforce positive justifications early on in the process. 

• Time matters. While the FTC did not specify the length of the original 
noncompete agreement, in its order the agency requires that the 
duration be no more than three years. There are no bright line rules on 
what duration is going to appear reasonable to the FTC in a given 
circumstance, but parties would be well-served to proceed cautiously 
and be ready to support the duration chosen. 

The ARKO/Corrigan settlement is also an important reminder that the 
FTC’s reach goes beyond the parties’ core M&A agreements and includes 
noncompete agreements and any similar provisions in other agreements. It is 
also the case that the ARKO/Corrigan deal was not reportable under the HSR 
rules, demonstrating that not having an HSR filing requirement does not 
necessarily mean your transaction will escape scrutiny. Thus, while antitrust 
counsel are often consulted in drafting merger agreements, it is crucial to take 
antitrust concerns seriously, even in non-reportable deals. It is also important 
that antitrust counsel be specifically consulted for any noncompete agreements 
or clauses. 
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