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U.S. Tax Review: Corporate AMT, Stock Buyback Tax, Pillar 2

by Larissa Neumann, Julia Ushakova-Stein, and Mike Knobler

Corporate AMT Notice

On December 27, 2022, the Treasury 
Department and the IRS issued Notice 2023-7, 
2023-3 IRB 390, which provides interim guidance 
regarding the application of the new corporate 
alternative minimum tax added by the Inflation 
Reduction Act (IRA, P.L. 117-169) until the 
issuance of proposed regulations. For tax years 
beginning after December 31, 2022, the corporate 
AMT imposes a 15 percent minimum tax on the 
adjusted financial statement income (AFSI) of 

large corporations — those with average annual 
financial statement income exceeding $1 billion.

Covered Transactions

Notice 2023-7 addresses some transactions 
that affect which corporations the corporate AMT 
applies to and how the AMT is calculated. For 
“covered nonrecognition transactions,” which are 
transactions that qualify for nonrecognition 
treatment under sections 332, 337, 351, 354, 355, 
357, 361, 368, 721, 731, or 1032, any financial 
accounting gain or loss is not taken into account 
when calculating the AFSI for the tax year. Each 
component of a larger transaction is examined 
separately for qualification as a covered 
nonrecognition transaction (for example, a 
liability assumption under section 357 in 
connection with a section 351 transaction).

Further, any increase or decrease in the 
financial accounting basis of property acquired in 
a covered nonrecognition transaction is not taken 
into account when computing the AFSI of the 
party receiving the transferred property. Example 
2 illustrates this point, providing that if a taxpayer 
acquires assets in a section 368(a)(1)(A) 
reorganization and disposes of those assets in a 
subsequent year, the taxpayer must use a 
carryover basis and not the stepped-up financial 
accounting basis of those assets in determining its 
AFSI for the year of the disposition.

Special rules apply for determining whether a 
taxpayer has an average AFSI of at least $1 billion 
over a period of three tax years and is therefore an 
applicable corporation subject to the corporate 
AMT. These rules address situations in which a 
single transaction like a merger could trigger the 
AMT $1 billion threshold or cause a company to 
temporarily drop below the threshold.

Under these rules, if an acquirer applicable 
financial statement (AFS) group acquires a target 
or a target AFS group through a covered 
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transaction that creates a test group, the target or 
the target AFS group is no longer treated as an 
applicable corporation, and target or the target 
AFS group’s AFSI for the three-tax-year period is 
combined with the AFSI of the acquirer AFS 
group for the acquirer AFS group’s three-tax-year 
period. The test group is generally a group of all 
persons treated as a single employer under 
section 52(a) or all entities in a foreign-parented 
multinational group.

If only a target (and not a target AFS group) is 
acquired, then the AFSI of the target for the three-
tax-year period is determined by the target’s 
allocated portion of the target AFS group’s total 
AFSI based on any reasonable allocation method. 
The target AFS group’s AFSI is not reduced by the 
allocation of AFSI to the target or otherwise 
affected by the acquirer AFS group’s acquisition 
of the target through the covered transaction. The 
nonreduction of the target AFS group’s AFSI 
could cause a target AFS group to remain subject 
to the AMT despite the target disposition.

Similar rules apply in a spinoff transaction.

Additional AFSI Calculation Topics

A tax consolidated group is treated as a single 
entity when calculating AFSI to determine 
corporation status and for calculating the 
corporate AMT liability.

The notice also includes rules on discharge of 
indebtedness. If a discharge of indebtedness 
results in excluded cancellation of debt (COD) 
income for federal income tax purposes, but gain 
for AFS purposes, then the financial accounting 
gain is not taken into account in determining 
AFSI, and corporate AMT attributes must be 
reduced by the excluded COD income amount.

There are also special rules in which an 
emergence from bankruptcy results in gain or loss 
to the AFS group on its AFS.

Depreciation Adjustments

The notice provides preliminary guidance 
regarding depreciation adjustments and states 
that the proposed regulations should be 
consistent with this guidance. Section 56A(c)(13) 
provides that AFSI is reduced by depreciation 
deductions allowed under section 167 for 
property to which section 168 applies to the extent 
of the amount allowed as deductions in 

computing taxable income for the tax year. It also 
provides that AFSI is adjusted to disregard any 
amount of depreciation expense that is taken into 
account on the taxpayer’s applicable financial 
statement for the property. Also, the secretary can 
specify any other item to ensure that the property 
is accounted for in the same manner.

The notice provides that AFSI is:

• reduced by tax cost of goods sold 
depreciation, which is defined as tax 
depreciation capitalized to inventory under 
section 263A and recovered as COGS, but 
only to the extent of the amount recovered 
as part of COGS in computing taxable 
income for the tax year;

• reduced by deductible tax depreciation, 
which is defined as depreciation allowed as 
a deduction in computing taxable income, 
but only to the extent of the amount allowed 
as a deduction in computing taxable income 
for the tax year;

• adjusted to disregard covered book COGS 
depreciation, covered book depreciation 
expense, and covered book expense, which 
are AFS adjustments regarding section 168 
property (which generally includes 
modified accelerated cost recovery property, 
qualified computer software, and certain 
other property depreciated under section 
168); and

• adjusted for other items published in future 
guidance.

The notice specifies that for purposes of 
section 56A(c)(13), section 168 property includes 
only the portion of the cost of property that is 
depreciated under sections 167 and 168. The 
notice also states that section 56A(c)(13) applies to 
section 168 property placed in service in any tax 
year, including tax years before January 1, 2023. 
Further, if a taxpayer disposes of section 168 
property, the taxpayer must adjust AFSI to 
redetermine any gain or loss taken into account in 
the net income or loss on the taxpayer’s AFS for 
the disposition by adjusting the AFS basis of the 
property to take into account all current and prior 
section 56A(c)(13) adjustments, including those 
that would have been made in tax years prior to 
the effective date of the corporate AMT had the 
corporate AMT applied in those years.
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Applicable Corporation Safe Harbor

The notice provides a safe harbor method 
called the “simplified method” for determining 
whether a corporation is an applicable 
corporation. A corporation can choose to apply 
the simplified method for the first tax year 
beginning after December 31, 2022, in lieu of the 
rules in section 59(k)(1) and (2). However, the 
notice provides that a corporation that meets the 
safe harbor rules will only be an applicable 
corporation for the relevant year if it is also an 
applicable corporation under section 59(k)(1) 
without the application of the simplified method.

Under section 59(k)(1), an applicable 
corporation is a corporation with average annual 
AFSI of more than $1 billion (without loss 
carryovers) for a three-year period before the 
relevant tax year. At least one of the three years 
must end after December 31, 2021. Importantly, 
once a corporation is an applicable corporation, it 
is (generally) always an applicable corporation.

Under section 51(k)(2), a U.S. corporate 
member of a foreign-parented multinational 
group is an applicable taxpayer if it has average 
annual AFSI of $100 million or more (without loss 
carryovers) for the three-year period and its 
foreign-parented multinational group meets the 
$1 billion three-year average income threshold, 
without making specific adjustments required 
under the AFSI rules. A foreign corporation’s U.S. 
trade or business is treated as a U.S. corporation, 
which can result in a foreign-parented 
multinational group being an applicable 
corporation even if the foreign corporation does 
not have a U.S. corporate subsidiary.

The simplified method applicable corporation 
rules in the notice contain modifications to these 
rules in sections 59(k)(1) and (2).

First, $1 billion is replaced with $500 million 
and $100 million is replaced with $50 million in 
the AFSI tests above.

Second, AFSI must be determined without 
regard to the numerous adjustments in section 
56A(c) and (d), except taking into account rules 
similar to the rules in section 451(b)(5), special 
rules applicable to consolidated return groups, 
and foreign tax credit adjustments in section 
56A(c)(5). In addition, for the $50 million test, the 
effectively connected income adjustment also 
applies. However, AFSI must also take into 

account AFS consolidation entries, which the 
notice defines as the financial accounting journal 
entries that are made for AFS purposes in order to 
present the financial results of an AFS Group as 
though all members of the AFS group were a 
single company, including journal entries to 
eliminate transactions between members of the 
group, except entries that eliminate transactions 
between persons not treated as a single employer 
under section 52(a) or (b). Section 52(a) or (b) 
includes all members of a controlled group of 
corporations with a 50 percent ownership 
overlap, by vote or value, and partnerships with 
common control, subject to specific rules.

Also, the simplified method provides that if a 
corporation has an AFS that covers a period 
different from its tax year, then the three-year 
period is determined by looking to tax years 
rather than AFS years.

The notice further provides that the 
adjustment to AFSI in section 56A(c)(2)(D)(i), 
which requires AFSI to be adjusted to take into 
account only a partner’s distributive share of a 
partnership’s AFSI, does not apply for purposes of 
determining whether a corporation that is a 
partner in a partnership (whether directly or 
indirectly) is an applicable corporation.

AFSI Credit Adjustments

The notice also provides that forthcoming 
proposed regulations will provide that AFSI is 
determined by disregarding any amount elected 
as a credit under section 48D(d) (advanced 
manufacturing investment credit) and section 
6417 (numerous credits including energy credits), 
amounts received from the transfer of eligible 
credits under section 6418(f)(1)(A) that are not 
includable in the gross income of the taxpayer or 
are treated as tax-exempt income under section 
6418, and amounts received as a result of an 
election under sections 48D(d)(2) or 6417(c) that 
are treated as tax-exempt income.

Applicable Dates

The notice provides that future proposed 
regulations will be consistent with the rules in the 
notice and will apply to tax years beginning after 
December 31, 2022. In the meantime, taxpayers 
may rely on the guidance in the notice.

©
 2023 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.

For more Tax Notes® International content, please visit www.taxnotes.com. 



COMMENTARY & ANALYSIS

720  TAX NOTES INTERNATIONAL, VOLUME 109, FEBRUARY 6, 2023

Stock Buyback Tax Notice

On December 27, 2022, Treasury and the IRS 
issued Notice 2023-2, 2023-3 IRB 1, which 
provides interim guidance regarding the 
application of the new stock buyback excise tax 
added by the IRA. Taxpayers can rely on the 
guidance in the notice until the issuance of 
proposed regulations under section 4501, which 
imposes a tax equal to 1 percent of the fair market 
value of stock of a covered corporation that is 
repurchased after December 31, 2022. A covered 
corporation is any domestic corporation the stock 
of which is traded on an established securities 
market.

The base of the excise tax is the FMV of stock 
repurchased by the covered corporation during 
the tax year netted against the FMV of stock that 
is:

• issued or provided to employees of the 
covered corporation or employees of a 
specified affiliate during the covered 
corporation’s tax year; and

• issued by the covered corporation to other 
persons during the covered corporation’s 
tax year.

Stock is treated as issued or provided by a 
covered corporation at the time at which, for 
federal income tax purposes, ownership of the 
stock transfers to the recipient.

New Exceptions to the Repurchase Rule

Repurchases are defined as redemptions 
within the meaning of section 317(b), with some 
exceptions. The notice provides guidance for 
applying the statutory exceptions and adds two 
new exceptions.

One new exception excludes from the tax base 
any payments of cash in lieu of fractional shares 
when the payment is carried out as part of a 
transaction that qualifies as a reorganization, a 
distribution to which section 355 applies, or 
pursuant to the settlement of an option or similar 
financial instrument. In such cases, the cash must 
not be separately bargained for, the redemption 
must be for administrative convenience, and the 
amount of cash received by a shareholder must 
not exceed the value of one full share.

Another new exception applies to stock that is 
deemed to be redeemed in a section 304 

transaction. However, the stock deemed to be 
issued in a section 304 transaction also is not 
counted under the netting rule.

Transactions Economically Like a Repurchase

Section 4501 authorizes the IRS to treat as 
stock repurchases transactions that are 
“economically similar” to repurchases. The notice 
provides an exclusive list of five such 
transactions:

• exchanges of stock by shareholders of a 
covered corporation for acquirer stock 
pursuant to an acquisitive reorganization in 
which the covered corporation is the target;

• exchanges of stock pursuant to a section 
368(a)(1)(E) recapitalization of a covered 
corporation;

• exchanges of stock in a covered corporation 
pursuant to a section 368(a)(1)(F) 
reorganization in which the covered 
corporation is the transferor corporation;

• “split-off” exchanges by distributing 
corporation shareholders of their 
distributing corporation stock for controlled 
corporation stock and, if applicable, other 
property (including securities of the 
controlled corporation) or money, if the 
distributing corporation is a covered 
corporation; and

• distributions to which section 331 applies in 
situations in which a covered corporation 
liquidates in a transaction to which both 
section 331 and section 332(a) apply.

Each of these exceptions also applies when the 
redeeming corporation is a “covered surrogate 
foreign corporation,” which is a surrogate foreign 
corporation within the meaning of section 7874 
but with some modifications.

Other than the liquidation under both section 
331 and section 332 described above, complete 
liquidations under section 331 or 332 do not result 
in transactions that are economically equivalent to 
repurchases, and distributions made by the 
liquidating corporation in the year of the 
liquidation are exempted, whether or not they are 
pursuant to the plan of liquidation. Also, 
distributions by a distributing corporation of 
stock of a controlled corporation qualifying under 
section 355 are not repurchases if the transactions 
are not split-offs.
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Guidance on Statutory Exceptions

The notice provides guidance on the 
application of the six statutory exceptions to the 
inclusion of repurchases in the base of the excise 
tax:

• repurchase pursuant to a reorganization in 
which the shareholder recognizes no gain or 
loss on the repurchase;

• cases in which the stock repurchased or an 
amount of stock equal to the value of the 
stock repurchased is contributed to an 
employer-sponsored retirement plan, 
employee stock ownership plan, or similar 
plan;

• cases in which the total value of the stock 
repurchased during the tax year does not 
exceed $1 million;

• under regulations prescribed by the 
secretary, in cases in which the repurchase is 
by a dealer in securities in the ordinary 
course of business;

• repurchases by a regulated investment 
company or a real estate investment trust; 
and

• redemptions that are treated as dividends.

The exception for repurchases pursuant to a 
reorganization applies not only to a repurchase by 
a target corporation in an acquisitive 
reorganization, a repurchase in a recapitalization, 
and a repurchase by a transferor corporation as 
part of an F reorganization, but also to a 
repurchase by a distributing corporation 
pursuant to a split-off, whether or not that 
repurchase is part of a section 368(a)(1)(D) 
reorganization. In each case, the repurchase must 
be for property permitted by section 354 or section 
355 to be received without the recognition of gain 
or loss.

When a covered corporation contributes stock 
to an employer-sponsored retirement plan, an 
ESOP, or a similar plan, the treatment of the 
contribution depends on whether the contributed 
stock is of the same class as the repurchased stock. 
If the contributed stock is stock of the same class, 
the base of the stock repurchase tax is reduced by 
the aggregate FMV of the stock repurchased 
during the tax year (measured on the date of 
repurchase), divided by the number of shares 
repurchased, multiplied by the number of shares 

contributed, but not in excess of the aggregate 
FMV of the stock of that class that was 
repurchased during the tax year. When 
contributed stock is of a different class than the 
purchased stock, the valuation is analogous to the 
approach under the netting rule; the reduction in 
the tax base is equal to the FMV of the contributed 
stock at the time it is contributed to the employer-
sponsored retirement plan, provided that the 
reduction does not exceed the aggregate FMV of 
stock of a different class that was repurchased 
during the tax year.

A covered corporation may treat stock 
contributions as having been contributed in the 
prior tax year if they are contributed by the filing 
deadline for IRS Form 720 for the first full quarter 
after the close of the taxpayer’s tax year (April 30, 
for calendar-year taxpayers) and on account of 
that tax year within the meaning of section 
404(a)(6). There is no double counting; stock 
contributions cannot be treated as having been 
made in more than one year, and the contributed 
stock is not taken into account under the netting 
rule for stock issuances.

The statutory exception for stock repurchased 
by dealers in securities in the ordinary course of 
business will apply only to the extent that the 
dealer disposes of the stock within a period of 
time that is consistent with the holding of the 
stock for sale to customers in the ordinary course 
of business (taking into account terms of the stock 
and prevailing conditions and practices in the 
market for similar stock) and the dealer does not 
sell or otherwise transfer the stock to related or 
affiliated corporations other than in a sale or 
transfer to a dealer that satisfies the other 
requirements of this sentence.

Dividend-Equivalent Exception

The notice provides stringent documentation 
requirements for the dividend-equivalent or boot 
dividend exception to apply. Not only must the 
covered corporation report the transaction as a 
dividend, it must also establish that the 
shareholder treats the redemption or boot 
payment as a dividend on the shareholder’s 
federal income tax return. In addition to 
providing information reporting to the redeemed 
shareholder, the issuing corporation must obtain 
certification from the shareholder that the 
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redemption or boot payment is a dividend 
equivalent, including evidence that applicable 
withholding occurred if required. The 
corporation must have no knowledge of facts that 
would indicate that the shareholder’s certification 
is incorrect. The corporation must also 
demonstrate that it has sufficient earnings and 
profits to treat the distribution or boot payment as 
a dividend, not a return of capital.

Stock Issuances Under the Netting Rule

Stock issued to employees is valued as of the 
date it is considered issued, following the rules of 
section 83. Stock not issued to employees is 
valued under one of the methods provided in the 
notice. For stock traded on an established 
securities market, the taxpayer can value the stock 
based on the volume-weighted average price on 
the issue date, the closing price on the issue date, 
the average of the high and low prices on the issue 
date, or the trading price at the time the stock is 
issued, or in each case, if the stock is not traded on 
the issue date, the immediately preceding trading 
day. The same valuation method must be 
consistently applied to all stock issued and 
repurchased during the corporation’s tax year. For 
stock that is not traded on an established 
securities market, the section 409A value applies.

Stock dividends and issuances of stock to 
specified affiliates are not treated as issuances for 
purposes of the netting rule. If the reorganization 
exception applies to cause an acquisition of stock 
not to be taken into account for purposes of the 
buyback tax, any stock issued for that 
repurchased stock is also not taken into account 
when applying the netting rule.

OECD Developments

Pillar 2 Dispute Resolution

On December 20, 2022, the OECD released a 
pillar 2 public consultation document seeking 
input from stakeholders. The goal of pillar 2 is 
consistent enactment and implementation of the 
global anti-base-erosion (GLOBE) 15 percent 
minimum tax model rules. The OECD recognizes 
that differences could arise in the interpretation or 
application of the rules and has begun exploring 
mechanisms to provide further tax certainty.

Comments were sought on where differences 
in interpretation or application of the GLOBE 
rules may arise, and on suggested mechanisms for 
tax certainty.

The report consultation document notes that 
the inclusive framework on base erosion and 
profit shifting has already provided commentary 
on the model rules and will provide agreed 
administrative guidance to ensure consistency in 
the application and coordination of outcomes 
under the rules.

There is a concern that a top-up tax liability in 
one jurisdiction could be based on an 
interpretation of the GLOBE rules that is not 
shared by another jurisdiction that is also 
imposing a top-up tax on the same pool of low-
taxed income. This creates uncertainty and could 
result in double taxation. These issues need to be 
anticipated when possible and resolved in a 
transparent, efficient, and fair manner. The 
document outlines various mechanisms for 
achieving tax certainty.

The document discusses a “qualified rule 
status” mechanism for ensuring coordination. To 
obtain “qualified rule status,” the rules must be 
approved by a multilateral review process.

The other idea for dispute resolution is to refer 
issues to the inclusive framework to obtain agreed 
administrative guidance on the issue in dispute.

The document also discusses the possibility of 
a new special GLOBE program similar to the 
International Compliance Assurance Program. 
This GLOBE program could be designed to give 
multinational enterprises comfort on the method 
used for compiling the information and the 
accuracy of the computations.

The most common dispute prevention 
mechanism that provides binding certainty is an 
advance pricing arrangement. The document 
discusses the possibility of an APA-like 
mechanism for GLOBE. The document notes that 
in practice, all MNE groups within the scope of 
the GLOBE rules may not be able to access an 
APA-like mechanism.

The basic elements of a dispute resolution 
mechanism could be derived from the mutual 
agreement procedure provision and adapted to 
resolve issues based on differences in the 
interpretation or application of the GLOBE rules 
by jurisdictions. The document provides that the 
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GLOBE dispute resolution mechanism could 
consist of the following three basic elements:

• the MNE should be allowed to submit a 
request to a competent authority in a 
jurisdiction in which an action taken by the 
jurisdiction could result in taxation not 
intended under the GLOBE rules;

• the competent authority should, when 
justified, be allowed to resolve the case with 
competent authorities of the other 
jurisdictions concerned that are similarly 
empowered, in line with a common 
standard; and

• the jurisdictions should implement any 
agreement between the competent 
authorities notwithstanding domestic time 
limits.

A range of GLOBE disputes could be covered 
by a dispute resolution mechanism. As a starting 
point, the competent authorities would only need 
to resolve cases in which the MNE raises a 
justified objection and considers that a taxation 
action taken by one jurisdiction results in 
uncoordinated outcomes for it based on 
differences in interpretation or application of the 
GLOBE rules with other jurisdictions. Any 
difference in the interpretation or the application 
of the GLOBE rules between jurisdictions could 
be covered by the mechanism.

The scope of disputes could be defined more 
narrowly to cover those situations in which the 
MNE group is required to apply and pay top-up 
tax under the GLOBE rules in several jurisdictions 
for its case to be eligible for a GLOBE dispute 
resolution process.

An even narrower approach could be to 
require the MNE to demonstrate that the 
difference in the interpretation or the application 
of the GLOBE rules resulted in double taxation for 
the MNE. However, practically speaking, 
resources and timing will be the biggest challenge 
in implementing these ideas.

Any GLOBE dispute resolution mechanism 
would need to address differences in the 
application or the interpretation of domestic laws.

The inclusive framework will consider the 
merits and possible content of a multilateral 
convention to further ensure coordination and 
consistent implementation of the GLOBE rules. A 
multilateral convention could include tax 

certainty mechanisms, but also address other 
administration issues such as exchange of 
information.

Another instrument that may be considered is 
the Convention on Mutual Administrative 
Assistance in Tax Matters (MAAC). The MAAC is 
primarily intended to allow the exchange of 
information between competent authorities. 
However, some provisions in the MAAC may also 
allow competent authorities to undertake 
consultations.

Typically, bilateral tax treaties contain MAP 
provisions that allow the resolution of disputes 
between jurisdictions concerning the application 
or interpretation of the treaties. The document 
notes that one option could be to explore whether 
such provisions included in existing treaties could 
be used for resolving GLOBE disputes. However, 
MAP applies when there is “taxation not in 
accordance with” a tax treaty owing to actions of 
one or both of the concerned jurisdictions. 
Because the GLOBE rules are not likely to raise 
questions connected to existing tax treaties, these 
remedies would not be available in case of 
disputes concerning the GLOBE rules.

Another new mechanism that may be 
considered is the introduction of a dispute 
resolution mechanism into domestic law that 
could apply on a reciprocal basis (that is, 
applicable only when all jurisdictions concerned 
have the same provision in domestic law). This 
provision could, for each jurisdiction:

• allow an MNE to file a request before a 
competent authority defined under its 
domestic law when an action of that 
jurisdiction has led to unintended 
consequences;

• authorize this competent authority to accept 
the request when justified and, if it cannot 
find a solution itself, initiate discussions 
with the other competent authorities 
involved to find a common solution;

• authorize its competent authority to also 
enter into discussions in which a similar 
request is filed before another jurisdiction 
implementing this provision to find a 
common solution in line with a common 
standard; and

• implement the agreed common solution 
notwithstanding domestic time limits.
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Pillar 2 Safe Harbors and Penalty Relief

The OECD released pillar 2 safe harbor and 
penalty relief rules in December 2022.

At a public consultation on the GLOBE 
implementation framework held in April 2022, 
the inclusive framework invited input from 
stakeholders on the development of 
simplifications and safe harbors. Stakeholders 
raised general concerns about the complexity of 
some of the calculations and adjustments to 
financial income and taxes required under the 
GLOBE rules. The inclusive framework agreed on 
the design of a transitional safe harbor and a 
regulatory framework for the development of a 
potential permanent safe harbor as well as a 
common understanding for a transitional penalty 
relief regime.

The transitional country-by-country reporting 
safe harbor is designed as a short-term measure 
that would effectively exclude an MNE’s 
operations in some lower-risk jurisdictions from 
the scope of GLOBE in the initial years. The safe 
harbor would allow an MNE to avoid 
undertaking detailed GLOBE calculations in 
respect of a jurisdiction if it can demonstrate, 
based on its qualifying CbC reporting and 
financial accounting data, that in that jurisdiction 
it has revenue and income below the de minimis 
threshold (the de minimis test), an effective tax 
rate that equals or exceeds an agreed rate (the ETR 
test), or no excess profits after excluding routine 
profits (the routine profits test). The transitional 
CbC reporting safe harbor uses revenue and profit 
(loss) before income tax from an MNE’s CbC 
report and income tax expense from an MNE’s 
financial accounts (after eliminating taxes that are 
not covered taxes and uncertain tax positions) to 
determine whether the MNE’s operations in a 
jurisdiction meet these tests. MNEs would still be 
required to perform a full substance-based 
income exclusion calculation to meet the routine 
profits test.

In particular, during the transition period, 
fiscal years beginning on or before December 31, 
2026, but not including a fiscal year that ends after 
June 30, 2028, the top-up tax in a jurisdiction will 
be deemed to be zero where:

• the MNE group reports total revenue of less 
than €10 million and profit (loss) before 
income tax of less than €1 million in that 

jurisdiction on its qualified CbC report for 
the fiscal year; or

• the MNE group has a simplified effective tax 
rate that is equal to or greater than the 
transition rate in the jurisdiction for the 
fiscal year (15 percent for fiscal years 
beginning in 2023 and 2024, 16 percent for 
fiscal years beginning in 2025, and 17 
percent for fiscal years beginning in 2026); or

• the MNE group’s profit (loss) before income 
tax in the jurisdiction is equal to or less than 
the substance-based income inclusion 
amount, for constituent entities resident in 
that jurisdiction under the CbC report, as 
calculated under the GLOBE rules.

The rules also include the framework for the 
development of a permanent safe harbor with the 
goal of reducing the number of computations and 
adjustments an MNE is required to make under 
the GLOBE rules or allowing the MNE to 
undertake alternative calculations to demonstrate 
that no GLOBE tax liability arises in a jurisdiction. 
These simplified calculations safe harbors would 
permit the MNE to rely on simplified income, 
revenue, and tax calculations in determining 
whether it meets the de minimis, routine profits, 
or ETR test under the GLOBE rules. The 
simplified calculations permitted under this safe 
harbor would be set out in administrative 
guidance as agreed and issued by the inclusive 
framework on an ongoing basis. The rules 
provide an example of a simplified calculations 
safe harbor that applies to the treatment of non-
material constituent entities, which are all the 
subsidiaries and their permanent establishments 
that are excluded from the scope of the 
consolidated financial statements in a given fiscal 
year.

The rules also include the transitional penalty 
relief regime, which is a common understanding 
that requires a jurisdiction to give careful 
consideration to the appropriateness of applying 
penalties or sanctions when an MNE has taken 
reasonable measures to ensure the correct 
application of the GLOBE rules. A tax 
administration may consider that an MNE has 
taken reasonable measures if the MNE can 
demonstrate that it has acted in good faith to 
understand and comply with the relevant 
domestic application of the GLOBE rules and the 
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qualified domestic minimum top-up tax. The 
proposal is intended to provide a soft landing in 
the introduction of the GLOBE rules, recognizing 
that MNEs are more likely to make mistakes in the 
initial years of the application of the rules.

The rules also set out the criteria that 
constituent entities located in a jurisdiction must 
meet to be eligible for a GLOBE safe harbor. When 
the relevant tax administration of an 
implementing jurisdiction considers that there are 
specific facts and circumstances that may have 
materially affected the eligibility of the 
constituent entities for the safe harbor, it could 
challenge the constituent entities’ eligibility. For 
example, the relevant tax administration may do 
this when it considers that the information 
reported in relation to the transitional CbC 
reporting safe harbor does not accurately reflect 
the information in the MNE’s qualified financial 
statements. Further guidance may be developed 
on the circumstances under which this may be 
applied to ensure the reliability and consistency of 
the qualified CbC reports for purposes of that safe 
harbor.

Pillar 2 GLOBE Information Return

Interested parties have until February 3 to 
comment on proposals for a standardized GLOBE 
information return published in a consultation 
document released by the OECD on December 20, 
2022. The return is intended to gather sufficient 
information to calculate an MNE group’s GLOBE 
tax liability.

Along with general information about the 
MNE group and the entity filing it, the return will 
include information about the corporate structure 
of the MNE group and any changes to that 
structure, whether each constituent entity is 
required to apply the income inclusion rule and 
whether the UTPR (now known as the 
undertaxed profits rule) could apply for each 
constituent entity. Another section will include 
computations on the ETR and top-up tax 
computations for jurisdictions in which 
constituent entities or members of joint venture 
groups are located, plus safe harbor compliance 
reporting. A third section will cover top-up tax 
information, including computation of each 
parent entity’s allocable share, plus computation 
of the UTPR top-up tax amount, if any, and the 

UTPR percentage for each UTPR jurisdiction, 
where applicable.

The consultation document explains that the 
inclusive framework is seeking the right balance 
between requiring enough information for tax 
authorities to monitor compliance and mandating 
overly detailed upfront reporting that would 
unnecessarily increase compliance costs. Also, the 
inclusive framework is exploring the possibility of 
segmenting the GLOBE information return so that 
jurisdictions receive only the information they 
need. The consultation document says that public 
input strongly supports a single point of filing 
followed by the exchange of GLOBE information 
between tax administrations, rather than a 
requirement to file information returns in 
multiple jurisdictions. The inclusive framework is 
working on developing the technology and a 
framework for the bilateral and multilateral 
competent authority agreements that would 
support the exchange of information needed to 
implement single-point filing.

Specifically, the inclusive framework is 
seeking: suggestions for simplified income or tax 
calculations that could be developed as part of the 
permanent safe harbors; suggested cases in which 
an MNE group should not be required to collect 
all of the data that might otherwise be required; 
suggested cases in which the MNE group should 
be able or might be required to collect different 
data; and circumstances in which data might be 
unavailable or unreasonably burdensome to 
collect at the constituent entity level and in which 
data at the jurisdictional level may be sufficient.

The inclusive framework also seeks views and 
comments on: the amount and type of GLOBE 
information that MNE groups should be expected 
to collect, retain, and report to a tax authority; the 
implications of a data segmentation proposal; the 
best way to integrate reporting requirements 
applicable under a qualified domestic minimum 
top-up tax in a jurisdiction with the provision of 
information in the GLOBE information return; 
and comments on the possibility of developing 
other administrative mechanisms to enhance tax 
certainty and facilitate coordinated and consistent 
application of the GLOBE rules.
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No-Rule List

On January 3, the IRS released an updated 
international “no rule” list in Rev. Proc. 2023-7, 
2023-1 IRB 305. The only change from the prior list 
in Rev. Proc. 2022-7 is that the IRS ordinarily will 
not issue letter rulings or determination letters on 
whether a transferee foreign corporation, or any 
qualified subsidiary or qualified partnership, is 
engaged in an active trade or business outside the 
United States within the meaning of reg. section 
1.367(a)-3(c)(3)(i)(A).

Relief for FFIs

On January 5 the IRS issued Notice 2023-11, 
2023-3 IRB 1, which provides temporary relief for 
foreign financial institutions that are required to 
report U.S. taxpayer identification numbers for 
specific preexisting accounts under Model 1 
intergovernmental agreements. This requirement 
is under the Foreign Account Tax Compliance 
Act.

Previously, Notice 2017-46, 2017-41 IRB 275, 
provided relief that was limited to reporting for 
calendar years 2017, 2018, and 2019 and was 
intended to provide reporting Model 1 FFIs 
additional time to implement practices and 
procedures to obtain and report required U.S. 
TINs. The notice provides that Model 1 FFIs still 
have not been reporting required U.S. TINs for 
preexisting accounts; the IRS continues to receive 

reporting from Model 1 IGA jurisdictions that 
does not include required U.S. TINs for all 
preexisting accounts that are U.S. reportable 
accounts. Treasury and the IRS determined that 
merely providing additional time for reporting 
Model 1 FFIs to implement practices and 
procedures to obtain and report required U.S. 
TINs for preexisting accounts will not suffice.

The notice further provided that for Treasury 
and the IRS to determine an appropriate 
permanent solution, the IRS needs to collect 
additional information from reporting Model 1 
FFIs explaining why they have not provided all 
required U.S. TINs. Accordingly, as an interim 
measure, reporting Model 1 FFIs that follow the 
specified procedures in the notice will not be 
treated as in significant noncompliance with their 
obligations under an applicable Model 1 IGA 
solely because of the failure to report a required 
U.S. TIN on a preexisting account.

To obtain the relief provided by this notice, the 
reporting Model 1 FFI must use the codes 
provided by the IRS that identify features of these 
accounts that may explain why the reporting 
Model 1 FFI does not report a U.S. TIN. Treasury 
and the IRS stated that they intend to use this data 
to enhance IRS compliance procedures and to 
inform potential future options for reporting 
Model 1 FFIs that continue to be unable to obtain 
and report the U.S. TIN for some accounts. 
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