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by Larissa Neumann and Julia Ushakova-Stein

Puerto Rico FTC Notice

In Notice 2022-42, 2022-41 IRB 276, Treasury 
and the IRS announced that foreign tax credit 
regulations will be amended based on new Puerto 
Rican tax decrees. The tax decrees provide for 
reduced rates of tax on U.S. taxpayers and their 
affiliates performing certain activities in Puerto 
Rico.

In 2010 Puerto Rico enacted legislation that 
expanded the effectively connected income rules 
and added an excise tax on a controlled group 

member’s acquisition from another group 
member of specified personal property 
manufactured or produced in Puerto Rico, and 
specified services performed in Puerto Rico. The 
IRS announced in Notice 2011-29, 2011-16 IRB 663, 
that it will not challenge a taxpayer’s position that 
the Puerto Rico excise tax is a tax in lieu of an 
income tax under section 903 and that any change 
in the FTC treatment of the Puerto Rico excise tax 
would be prospective.1

The IRS states in Notice 2022-42 that under the 
final FTC regulations, the modified ECI tax and the 
excise tax do not constitute foreign income taxes. 
However, there is a transition period during which 
reg. section 1.901-2 will not apply to Puerto Rico 
income tax paid under the modified ECI rules; and 
reg. section 1.903-1 will not apply to Puerto Rico 
excise tax until tax years beginning on or after 
January 1, 2023. Thus, during this transition period 
these Puerto Rican taxes remain creditable.

In response to the new FTC regulations, 
Puerto Rico enacted a new law (Puerto Rico Act 
52-2022) on June 30 that allows taxpayers to elect
to replace the existing ECI income tax and the
excise tax framework with a new income tax and
royalty withholding tax framework.

Notice 2022-42 states that Treasury and the IRS 
intend to issue amended FTC regulations to 
provide that the existing tax decree with Puerto 
Rico that is amended under the new Puerto Rico 
decree on or before December 31 and that does not 
cause any increase in the foreign income taxes 
paid or accrued to Puerto Rico, will not be treated 
as a noncompulsory amount under reg. section 
1.901-2(e)(5)(i).

Larissa Neumann and Julia Ushakova-Stein 
are with Fenwick & West LLP in Mountain 
View, California.

In this installment of U.S. Tax Review, 
Neumann and Ushakova-Stein examine the 
creditability of Puerto Rican tax law, which 
changed following amendments to the U.S. 
foreign tax credit regulations; the withdrawal of 
the proposed regs on previously taxed earnings 
and profits; IRS guidance on advance payments 
and inversions and LB&I guidance on the 
section 965 transition tax; and the OECD’s 
bilateral advance pricing arrangement manual 
and its progress report on amount A.

1
For prior coverage, see James P. Fuller, Larissa Neumann, and Julia 

Ushakova-Stein, “U.S. Tax Review: Final Foreign Tax Credit 
Regulations,” Tax Notes Int’l, Jan. 31, 2022, p. 517.
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Amending an existing tax decree will not, 
solely by reason of any difference in the amount of 
income tax liability to Puerto Rico under the 
existing tax decree as compared with the 
amended tax decree, be considered to increase the 
taxpayer’s liability for Puerto Rico income tax 
over time for purposes of reg. section 1.901-2(e)(5) 
if it is amended on or before December 31, and the 
taxpayer’s Puerto Rico income tax liability under 
the amended tax decree in each tax year is less 
than the amount that the taxpayer would have 
owed to Puerto Rico under Puerto Rico’s generally 
applicable income tax laws in the absence of any 
tax decree in the tax year.

The notice states that no inference should be 
drawn as to the application of the noncompulsory 
payment regulations in any other context.

PTEP Proposed Regs Withdrawn

On October 20 the IRS announced withdrawal 
of proposed regulations from 2006 
(REG-121509-00) that address the exclusion from 
gross income of previously taxed earnings and 
profits (PTEP) under section 959 and related basis 
adjustments under section 961. Those proposed 
regulations were never finalized, never went into 
effect, and did not indicate that taxpayers could 
rely on them. This follows the IRS’s Notice 2019-1, 
2019-3 IRB 275, which announced that the IRS will 
withdraw these regulations and issue new 
proposed regulations. The new proposed 
regulations are intended to address some issues 
arising from the enactment of the Tax Cuts and 
Jobs Act regarding foreign corporations with 
PTEP.

The IRS stated that withdrawing the proposed 
regulations at this point will help prevent possible 
abuse or other misuse of them — such as 
inappropriate basis adjustments in some stock 
acquisitions to which section 304(a)(1) applies — 
while Treasury and the IRS continue to develop 
the new proposed regulations. Taxpayers have 
been waiting for updated PTEP regulations, 
which the IRS has stated are coming in 2023.

Exxon Rehearing Denied

The U.S. Court of Appeals for the Fifth Circuit 
on September 20 denied ExxonMobil Corp.’s 
request for a rehearing en banc of its August 
ruling in which it held that Exxon had mineral 

leases, not mineral sales, and denied Exxon’s 
claim for a refund of approximately $1 billion.2

Section 367(d) Advance Payments Disallowed

IRS Chief Counsel Memo AM 2022-003 was 
released September 23, providing that taxpayers 
may not choose to make advance payments of 
annual inclusions under section 367(d)(2)(A)(ii)(I) 
except in limited circumstances.

Section 367(d)(1) provides that, except as 
provided in regulations, if a U.S. person transfers 
any intangible property to a foreign corporation 
in an exchange described in section 351 or 361, 
section 367(d) (and not section 367(a)) applies to 
the transfer. Section 367(d)(2)(A) states that a U.S. 
transferor is treated as having sold the intangible 
property in exchange for payments that are 
contingent upon the productivity, use, or 
disposition of the intangible property. Under 
section 367(d)(2)(A)(ii)(I), the U.S. transferor is 
treated as receiving amounts that reasonably 
reflect the amounts that would have been received 
annually over the useful life of the intangible 
property. A U.S. transferor takes an annual section 
367(d) inclusion into account regardless of 
whether the payments are actually made by the 
transferee foreign corporation. When a U.S. 
transferor takes an annual section 367(d) 
inclusion into account, but that amount is not 
actually paid by the transferee foreign 
corporation during the year, the section 367(d) 
regulations allow a U.S. transferor to establish an 
account receivable from the transferee foreign 
corporation equal to the amount deemed paid, 
but that was not actually paid.

Section 367(d) does not apply to an actual sale 
or license of intangible property.

In the memo, a domestic corporation 
transferred intangible property to a wholly 
owned foreign corporation in a section 351 
transaction, making section 367(d) applicable. As 
a result, the domestic corporation had annual 
inclusions under section 367(d)(2)(A)(ii)(I) and 
reg. section 1.367(d)-1T(c)(1). The domestic 

2
Exxon Mobil Corp. v. United States, No. 21-10373 (5th Cir. 2022), aff’g, 

Exxon Mobil Corp. v. United States, No. 3:16-cv-02921 (N.D. Texas 2021). 
For prior coverage, see Neumann and Ushakova-Stein, “U.S. Tax 
Review: IRA, Medtronic and Exxon, and Pillar 2,” Tax Notes Int’l, Sept. 5, 
2022, p. 1111.

©
 2022 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.

For more Tax Notes® International content, please visit www.taxnotes.com. 



COMMENTARY & ANALYSIS

TAX NOTES INTERNATIONAL, VOLUME 108, NOVEMBER 7, 2022  671

corporation established a separate account 
receivable for these inclusions for each year under 
reg. section 1.367(d)-1T(g)(1)(i). However, the 
foreign corporation made a prepayment of the 
section 367(d) inclusions to accelerate the 
inclusions, rather than take each into account 
annually.

The IRS states that by turning off the 
application of section 367(a), the section 367(d) 
annual inclusion regime reflects a Congressional 
preference against providing immediate gain 
recognition on intangible property.

The IRS notes that it has issued Notice 
2012-39, 2012-31 IRB 95, regarding a section 361 
exchange with boot and ILM 200610019 regarding 
a section 351 exchange with boot and that both 
treated the boot as an advance payment of annual 
section 367(d) inclusions. However, in the recent 
legal memorandum the IRS states that these are 
special limited circumstances, and that the IRS 
has not generally addressed the treatment of 
advance payments under section 367(d).

In analyzing how to treat the prepayments, 
the IRS determined that there are significant 
differences between licensing arrangements and 
section 367(d), thus, whether advance payments 
are given effect under U.S. income tax law for a 
licensing arrangement is irrelevant in 
determining whether advance payments are 
permitted for annual section 367(d) inclusions. In 
this determination, the IRS analyzed that section 
367(d) may be viewed as resembling a contingent 
sale in some respects — that is, a sale in which the 
aggregate selling price cannot be determined by 
the close of the tax year in which the sale occurs. 
Alternatively, the IRS reasoned that even if an 
outbound transfer of intangible property subject 
to section 367(d) is viewed as resembling a 
licensing arrangement in some respects, the 
367(d) exchange involves a deemed payer that 
actually owns the intangible property.

The memorandum concludes that the only 
basis for permitting an advance payment of 
annual section 367(d) inclusions is under section 
367(d) and the section 367(d) regulations. 
However, neither section 367(d) nor the section 
367(d) regulations address advance payments. 
Thus, the IRS does not see a basis in section 367(d) 
or the regulations for accelerating the annual 
section 367(d) inclusions, and only after an annual 

section 367(d) inclusion is taken into account by a 
U.S. transferor may a transferee foreign 
corporation make a payment to the U.S. transferor 
corresponding to that deemed inclusion (through 
the account receivable construct).

Therefore, the IRS determined that, because 
the prepayment occurs after the initial section 
367(d) exchange, any prepayment that does not 
correspond with an established account 
receivable is not treated as a section 367(d) 
inclusion and must be analyzed under general tax 
principles (here, a distribution by the foreign 
corporation on its stock).

Inversion IRS Ruling

On September 16 LTR 202237005 was released, 
which addresses expatriated entities and their 
foreign parents under section 7874. Specifically, it 
addresses the determination of the ownership 
fraction under section 7874(a)(2)(B)(ii). The ruling 
was sought to determine the application of section 
7874(c)(5) to certain foreign partnerships and a 
domestic partnership that are under common 
control.

Under section 7874(a), an expatriated entity 
surrogate foreign corporation has specific gain 
included as taxable income. There is a surrogate 
foreign corporation if, among other requirements, 
after the acquisition at least 60 percent of the stock 
of the entity is held by former shareholders of the 
domestic corporation or former partners of the 
domestic partnership under section 
7874(a)(2)(B)(ii). Under section 7874(c)(5), in an 
acquisition of a domestic partnership’s business, 
all partnerships that are under common control 
(within the meaning of section 482) are treated as 
one partnership.

In this ruling, individual partners and foreign 
founders together owned all interests in FP1 and 
FP2, each a foreign entity treated as a partnership 
for federal income tax purposes. FP2, in turn, 
owned interests in FP3, also a foreign entity 
treated as a partnership for federal income tax 
purposes.

The partners and foreign founders also 
together indirectly owned a percentage of the 
interests in DP, a domestic limited liability 
company treated as a partnership for federal 
income tax purposes, and FP1 owned the 
remaining percentage. DP, FP1, FP2, and FP3 are 
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each under common control as that term is 
described in section 7874(c)(5).

One of the foreign founders formed New 
Foreign Holdco, a foreign country entity that 
made its initial entity classification election to be 
disregarded for federal income tax purposes. FP1 
formed a U.S. blocker corporation. The partners 
and foreign founders indirectly transferred all 
properties of FP2 and FP3 to FP1. Then FP1 
contributed its interests in DP to the U.S. blocker 
in exchange for stock of the blocker.

Subsequently, one of the investors transferred 
cash to New Foreign Holdco in exchange for 
interests in New Foreign Holdco. The foreign 
founders and partners then transferred their 
interests in FP1 to New Foreign Holdco in 
exchange for interests in New Foreign Holdco and 
cash. New Foreign Holdco will make an entity 
classification election to be a corporation for 
federal income tax purposes, resulting in an 
acquisition by New Foreign Holdco of 
substantially all properties constituting a trade or 
business of a domestic partnership for purposes 
of section 7874(a)(2)(B) for the properties 
constituting a trade or business of DP.

A ruling was sought to provide that the 
application of section 7874(c)(5) and the 
regulations under section 7874 do not result in 
FP1, FP2, FP3, and DP being treated as one 
domestic partnership for purposes of determining 
the ownership fraction under section 7874(a)(2)(B) 
as a result of the proposed transaction. The IRS 
ruled that the stock of New Foreign Holdco held 
by reason of holding an interest in a domestic 
partnership, taking into account section 7874(c)(5) 
and the regulations under 7874, including reg. 
section 1.7874-2(f), includes a proportion of the 
stock held by reason of holding an interest in FP1 
determined based on FP1’s indirectly held interest 
in DP relative to FP1’s interests in all its properties 
(including such indirectly held interest in DP), and 
does not otherwise include stock held by reason of 
directly or indirectly holding an interest in FP1, 
FP2, or FP3.

Section 965 Exam Guidance

On September 21, the IRS Large Business and 
International Division issued guidance 
(LB&I-04-0922-0019) to its employees regarding 
the section 965(k) six-year statute of limitations on 

assessment for returns with a section 965 
transition tax. This guidance updates Interim 
Guidance Memorandum LB&I-04-1120-0020 and 
is intended to be incorporated into Internal 
Revenue Manual 4.46.5. This guidance does not 
cover returns subject to the centralized 
partnership audit regime under the Bipartisan 
Budget Act of 2015 or Tax Equity and Fiscal 
Responsibility Act of 1982 partnerships because 
separate guidance was issued for these items.

This guidance provides that if a case is nearing 
the section 6501(a) three-year statute of 
limitations date and the taxpayer will not sign a 
statute extension, the examiner and manager will 
need to determine if a statutory notice of 
deficiency should be issued. If this notice is not 
issued before the section 6501(a) statute of 
limitations expires, there may be restrictions on 
the items that may be adjusted unless there is a 
different statute of limitations keeping the 
assessment open. Section 965(k) provides a six-
year statute on assessment only for the section 965 
net tax liability, while section 6501(e)(1)(C) 
provides a six-year statute on assessment for the 
entire return.

Section 965(k) generally provides that the 
statute of limitations on assessment will not 
expire before six years after the return for the 
inclusion year is filed. The section 965(k) six-year 
period of limitations applies only to assessment of 
the section 965 net tax liability, the calculation of 
which includes (but is not limited to) the section 
965(a) inclusion and section 965(c) deduction. An 
election under section 965(h) allows a taxpayer to 
pay the section 965(h) net tax liability in 
installments over an eight-year period. The 
amounts deferred under section 965(h) are for the 
original year of inclusion, not the year of 
payment, and accordingly the section 965(k) 
period of limitations applies only to the section 
965 inclusion year. Therefore, the section 965(k) 
six-year period of limitations on assessment is 
irrelevant to the assessment of tax in the later 
years of the deferred payments.

IRM 25.6.23.5.7.2 and Exhibit 25.6.23-3 
provide the authority for a team manager to allow 
the section 6501(a) assessment statute to expire 
unless it is a joint investigation situation. If 
additional examination activity relating to section 
965 is warranted, the section 6501(a) statute of 
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limitations or extended assessment period (if 
ending with the section 965(k) six-year period) 
may be allowed to expire, but specific approvals 
and documentation must be made.

OECD BAPA Manual

The OECD released its first bilateral advance 
pricing arrangement (BAPA) manual, which aims 
to identify improvements to the process. The 
manual is intended as a guide for streamlining the 
BAPA process through increased transparency 
and collaboration between competent authorities 
and taxpayers and mitigating delays created by 
differences in individual jurisdictions’ BAPA 
processes. It identifies best practices but does not 
impose any binding rules, review processes, or 
monitoring requirements. The manual also 
includes practical resources, such as templates 
and examples.

During the OECD’s inaugural tax certainty 
day in September 2019, all stakeholders agreed 
that advance pricing arrangements were an 
effective tool for providing advance tax certainty 
but that there were obstacles that meant APAs 
were underutilized. As a result, a focus group was 
established with 22 jurisdictions: Australia, 
Canada, China, Colombia, Denmark, Finland, 
France, Germany, India, Ireland, Italy, Japan, 
Korea, the Netherlands, Norway, Poland, 
Singapore, Spain, Switzerland, Thailand, the 
United Kingdom, and the United States. These 
jurisdictions were asked to provide responses on 
the practical aspects as to how a BAPA application 
was handled, including what criteria the 
competent authority used to determine 
acceptance of a BAPA application and how and 
when the competent authority engaged with the 
taxpayer and its treaty partners. Competent 
authorities were asked to identify obstacles and 
improvements to the BAPA process in terms of 
efficiency and effectiveness, both in relation to 
their own practices and that of treaty partners and 
taxpayers. Taxpayers were asked to identify key 
strengths and weaknesses and to provide insight 
into their considerations in determining whether 
to apply for a BAPA.

The report states that having homogenous 
BAPA processes among jurisdictions is not a 
requirement for effective and efficient promotion 
of tax certainty. However, it should be a common 

goal to ensure that BAPA processes are broadly 
streamlined.

The study found that taxpayers and 
competent authorities overwhelmingly 
supported the use of BAPAs as a tool to provide 
advance tax certainty. Their experience is that 
BAPAs are an effective preventative dispute 
resolution mechanism and reduce potential 
double taxation.

Taxpayers prefer BAPAs to audit and mutual 
agreement procedure engagements because they 
find that fairer tax outcomes are achieved through 
the process. BAPAs are voluntary instruments 
and are often more collaborative engagements.

Four key issues were identified:

• Negotiations on a BAPA take a long time.
• Differences in jurisdictions’ BAPA processes 

at key times unnecessarily increase the 
length of the BAPA process.

• BAPA processes require a large amount of 
resources. Taxpayers were often critical of 
competent authorities in relation to the level 
of scrutiny being undertaken and the 
information requested, especially when 
issues may not be directly related to the 
covered transaction(s). Competent 
authorities were often critical of taxpayers 
for delays in providing the necessary 
information for making decisions.

• There is a lack of transparency at times 
between all stakeholders in key parts of the 
BAPA process.

To address these issues, the manual provides 
the following solutions to reduce BAPA 
negotiation times, make better use of resources 
and improve transparency:

• mitigate delays created by differences in 
jurisdictions’ BAPA processes at key stages;

• avoid information asymmetries between 
competent authorities by ensuring 
competent authorities have access to the 
same taxpayer information, in the same 
form, and at the same time;

• ensure that there are realistic expectations 
for jurisdictions and taxpayers in the early 
phases of the BAPA process as to the 
resources required and the expected time 
frames to agree to a BAPA; and
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• increase transparency and collaboration 
between competent authorities and 
taxpayers.

The manual describes in detail 29 best 
practices.

Best Practice 1: Competent authorities and 
taxpayers should engage in a principled, fair, 
objective, and transparent manner, with each 
BAPA application decided on its own merits. As 
part of a principled approach to BAPAs, positions 
should be based on analysis conducted in 
accordance with the applicable bilateral tax treaty, 
the domestic laws of the relevant jurisdictions, 
and the relevant international transfer pricing 
guidance. Competent authorities should not push 
for a position that simply produces the most 
revenue. Similarly, taxpayer positions should not 
be influenced by achieving the highest tax saving. 
Competent authorities and taxpayers should look 
for appropriate opportunities for compromise 
within the arm’s-length principle to increase tax 
certainty for all parties. Competent authorities 
may wish to reach agreement on the consistent 
treatment of some issues, notwithstanding 
consideration of the facts and circumstances of 
each case. It is important that the entire BAPA 
process be undertaken in a nonadversarial spirit 
and environment.

Best Practice 2: Taxpayers should file their tax 
returns based on the positions taken in their 
BAPA applications. Positions taken by taxpayers 
throughout the BAPA process should be both 
reasonable and defensible, with a realistic 
likelihood of being acceptable to all jurisdictions 
involved. Taxpayers should also not propose 
transfer pricing methods with the motivation of 
facilitating base erosion and profit shifting. 
Competent authorities should not treat the 
taxpayer’s filing position as a minimum or 
maximum point for BAPA discussions past which 
they would not move.

Best Practice 3: All jurisdictions should have 
clear published rules, guidelines, and procedures 
that outline how to access the BAPA process and 
the relevant steps in the BAPA process and should 
take appropriate measures to ensure that 
information is publicly available. The guidance 
provided should be comprehensive and clear so 
that taxpayers and treaty partners (where 
applicable) are fully aware of requirements. The 

guidance should remind taxpayers of potential 
differences in BAPA application requirements 
between jurisdictions. Further, any guidance 
should be made available in the language of the 
relevant jurisdiction as well as in English.

Best Practice 4: Jurisdictions should make 
greater use of technology throughout the BAPA 
process, including providing the means for treaty 
partners and taxpayers to provide information 
(including BAPA applications and subsequent 
requested information) electronically. Where 
appropriate, this includes greater use of 
teleconferencing/videoconferencing for 
functional interviews and virtual site visits.

Best Practice 5: Jurisdictions and taxpayers 
should aim for a BAPA agreement to be signed 
within 30 months from the receipt of a complete 
BAPA application by both competent authorities. 
Once jurisdictions have taken sufficient efforts to 
streamline, this aim should be reduced to 24 
months. For cases that have exceeded, or are likely 
to exceed, the suggested period, discussions 
should continue, and it is advisable for senior 
officials in the competent authority functions for 
both jurisdictions to review the case to determine 
the reasons for the delay and for both competent 
authorities to then agree upon an approach to 
ensure the efficient completion.

Best Practice 6: The term of a BAPA should 
generally be a minimum of five years, including at 
least two prospective tax years, if the facts and 
circumstances are expected to be the same.

Best Practice 7: Competent authorities should 
be adequately resourced and provided with 
adequate training.

Best Practice 8: BAPA case officers (and 
competent authorities) and taxpayers should be in 
regular contact with each other during the BAPA 
process. Taxpayers should also make competent 
authorities aware of any other changes that may 
affect the analysis being undertaken by the 
competent authorities as soon as possible.

Best Practice 9: Once a BAPA application has 
been accepted, jurisdictions should be in regular 
contact with one another in relation to the case. 
This specifically includes communication 
between meetings between the competent 
authorities and meetings with the taxpayer.

Best Practice 10: Competent authorities 
should ensure that turnover of BAPA case officers 
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is effectively managed, including ensuring that 
there is an appropriate transition.

Best Practice 11: Taxpayers should notify both 
competent authorities of their potential BAPA 
application before requesting acceptance into a 
BAPA program. While taxpayers may engage in 
formal or informal preliminary discussions with a 
single competent authority, the taxpayer should 
notify the other competent authority when it 
becomes evident that it is likely to submit a BAPA 
application.

Best Practice 12: Any preliminary analysis 
undertaken by a competent authority as part of 
early engagement or prefiling should only be to 
inform the taxpayer as to the issues that should be 
covered in its request for acceptance into a BAPA 
process (including collateral issues). While 
competent authorities may note specific issues 
that the taxpayer should consider in its BAPA 
application, competent authorities should not 
engage with the taxpayer to unilaterally agree to 
any position regarding the taxpayer’s BAPA 
application, including the acceptable transfer 
pricing method, comparables, or pricing.

Best Practice 13: Taxpayers should submit 
BAPA applications simultaneously to both 
competent authorities, and both BAPA 
applications should contain the same 
information.

Best Practice 14: BAPA applications (and 
attached materials) should be filed by the 
taxpayer with an attached English translation (or 
a different language, if agreed by both competent 
authorities). Further, competent authorities 
should agree with the taxpayer as to the language 
of conduct of the entire BAPA process, including 
that applicable to the information provided by the 
taxpayer.

Best Practice 15: A competent authority 
should, upon receiving a BAPA application, 
notify the treaty partner of the receipt of such 
BAPA application and engage with its treaty 
partner to outline the potential parameters of the 
BAPA application; discuss any immediate issues 
and additional information; and outline any 
domestic limitations that may affect the BAPA 
process.

Best Practice 16: Jurisdictions should aim to 
decide whether to accept a BAPA application 
within 30 days of receiving it and immediately 

inform the taxpayer and the respective treaty 
partner of any decision.

Best Practice 17: Both competent authorities 
and the taxpayer should agree on a project plan 
outlining the timelines for each stage of the 
process from commencement to finalization.

Best Practice 18: Competent authorities 
should coordinate the information gathering 
process to limit duplication. Where practical, 
functional interviews and site-visits (if necessary) 
should be conducted jointly, either in person or 
via teleconference. When functional interviews 
are conducted, if a set of minutes is recorded, 
those minutes should be provided to the treaty 
partner and the taxpayer. Even where separate 
interviews are conducted, the minutes should be 
shared with the treaty partner.

Best Practice 19: Taxpayers should provide 
any requested information to both competent 
authorities simultaneously and as soon as 
possible. This includes circumstances in which 
competent authorities request information 
separately. Both competent authorities should 
receive the same information regardless of 
whether an individual competent authority has 
requested the information.

Best Practice 20: Competent authorities 
should only request information from the 
taxpayer that is necessary and relevant to 
informing a competent authority’s position on a 
BAPA-related issue. Taxpayers should act in a 
manner that is proactive and should not make 
frivolous requests as to why information is 
relevant.

Best Practice 21: If, during the information-
gathering stage, a competent authority materially 
disagrees with the delineation of the covered 
transactions outlined in the taxpayer’s BAPA 
application, that competent authority should 
share its view with the treaty partner as soon as 
possible.

Best Practice 22: Position papers and 
competent authority discussions should proceed 
on the latest financial information available, 
including unaudited financials to the extent the 
taxpayer represents that those financials give an 
accurate view of the transaction(s) covered by the 
BAPA. At the time a meeting date is set, 
competent authorities should agree when 
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position papers (including partial position papers 
if necessary) should be issued.

Best Practice 23: Competent authorities and 
BAPA case officers should not give taxpayers 
access to position papers and taxpayers should 
not be part of the substantive discussions on the 
BAPA between competent authorities.

Best Practice 24: During competent authority 
discussions, a competent authority raising an 
issue should, where possible, provide its treaty 
partner with a recommendation as to how to 
resolve the issue.

Best Practice 25: Competent authorities 
should agree on which competent authority will 
draft the text of the BAPA.

Best Practice 26: Competent authorities and 
taxpayers should finalize and implement a BAPA 
as soon as possible.

Best Practice 27: The terms of any domestic 
agreement implementing a BAPA entered into by 
a competent authority and the taxpayer should be 
similar to those in the BAPA, subject to domestic 
law requirements.

Best Practice 28: Jurisdictions should ensure 
they have in place adequate policies/practices to 
ensure that audit and BAPA functions 
communicate and coordinate effectively. In this 
regard, jurisdictions should also include an 
explanation of the relationship between the audit 
and BAPA process in their published BAPA 
guidance. Subject to domestic limitations, a 
competent authority involved in the BAPA 
process should also ensure that it informs the 
treaty partner of potential audit interactions, such 
as ongoing or planned audits in relation to 
transactions covered by the BAPA or the planned 
presence of auditors in BAPA discussions 
(including auditors on the BAPA team).

Best Practice 29: When requested by the 
taxpayer and appropriate, the renewal of a BAPA 
should be considered in the final year of a BAPA 
as a matter of general practice if the relevant facts 
and circumstances are expected to be the same as 
those during the BAPA period.

The manual also provides a list of standard 
critical assumptions and bespoke critical 
assumptions including operational and economic, 
legal, financial, and tax-related assumptions.

The standard critical assumptions include, 
among other things, that the business activities, 

functions performed, assets employed, risks 
assumed, financial and tax accounting methods, 
and classifications of the taxpayer in relation to 
the covered transactions will remain materially 
the same as described or used in the taxpayer’s 
BAPA request. A mere change in business results 
will not be a material change.

The manual also provides a sample BAPA 
agreement and position matrix.

Pillar 1 Report

The OECD published a new progress report 
on the administration and tax certainty aspects of 
amount A of pillar 1 on October 6. The report 
contains draft rules on the administration of the 
new taxing right as well as provisions on tax 
certainty that have been developed by the Task 
Force on the Digital Economy. The rules and 
procedures in the report are not final, and the 
report requests public comments by November 
11.

Part I covers the administration process for 
amount A: The detailed procedures of how 
in-scope groups will comply with the amount A 
rules, from the filing of the relevant information to 
payment of tax and access to timely relief from 
double taxation.

Part II covers the tax certainty framework for 
amount A: A central element of amount A is an 
innovative tax certainty framework that 
guarantees certainty for in-scope groups over all 
aspects of the new rules, including the elimination 
of double taxation.

Part III covers tax certainty for issues related 
to amount A: In-scope groups will also benefit 
from dispute prevention and resolution 
mechanisms, which will avoid double taxation for 
all issues related to amount A (for example, 
transfer pricing and business profits disputes), in 
a mandatory and binding manner.

Part I covers the administration process. 
Amount A income is to be included in the income 
tax base of market jurisdictions. Jurisdictions will 
be able to self-determine how to tax amount A 
income and implement double taxation relief, 
subject to guardrails outlined in the model rules 
and multilateral convention. An entity liable for 
tax on amount A income or eligible for double 
taxation relief in a jurisdiction will be required to 
submit documentation to tax administrations that 
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outlines the relevant calculations and additional 
information in relation to amount A (this is 
referred to as the “amount A tax return” and 
“common documentation package”). Streamlined 
tax filing rules are provided to allow for entities to 
meet their income tax obligations through the 
centrally filed amount A tax return and common 
documentation package. Double taxation relief in 
relation to amount A will be given through the 
income tax base of relieving jurisdictions and 
therefore will need to interact with domestic 
income tax rules, such as through the extension of 
foreign-source income exemptions or FTC 
regimes in the domestic income tax rules of a 
relieving jurisdiction.

Discussions are continuing on the process of 
identifying the taxpayers in market jurisdictions 
and relief entities in relieving jurisdictions. Two 
approaches have been identified:

• the “single taxpayer” approach, in which a 
single entity in each covered group is liable 
for the amount A tax in all market 
jurisdictions and that entity may be a 
different entity than the entity or entities 
entitled to relief from double taxation; and

• the “multiple taxpayer” approach, in which 
one or more entities from each jurisdiction 
that is required to eliminate double taxation 
(“relieving jurisdictions”) are liable for the 
amount A tax, and a single group entity 
coordinates payment and compliance as an 
agent on their behalf.

The majority of the members support the 
single-taxpayer approach.

The areas identified that need articles in the 
model rules are as follows:

• information filing requirements in relation 
to amount A (articles 12 and 13);

• streamlined income tax filing and reporting 
requirements in market jurisdictions for 
eligible entities (article 14);

• secondary liability for the nonpayment of 
amount A-related income tax liabilities 
(article 15);

• amount A transition periods (article 16);
• uniform currency conversion rules for 

amount A (article 17);
• amendments because of the tax certainty 

framework (article 18); and

• backstop rule for timely double taxation 
relief (article 19).

Any exchange of information and cooperation 
provision in the multilateral convention and in 
the context of competent authority agreements 
concluded thereunder will need to consider the 
following:

• the automatic exchange of the common 
documentation package and amount A tax 
return and other documentation filed with 
the lead tax administration;

• cooperation between tax administrations 
and with independent experts as part of the 
tax certainty framework, including as part 
of discussions with the review panel, the 
determination panel, and affected parties;

• other forms of cooperation — that is, 
spontaneous exchanges and exchanges on 
request, as well as simultaneous tax 
examinations and tax examinations abroad, 
including in relation to groups that do not 
request certainty;

• timing and form of exchanges;
• on-sharing of information with other tax 

administrations and with independent 
experts;

• on-sharing of information with other 
affected covered group entities;

• how information should be made available 
to parties that the group has not identified 
as affected parties but that consider 
themselves to be affected parties for the 
period;

• appropriate use of the information included 
in the amount A tax return, common 
documentation package, and information 
provided as part of the tax certainty 
framework;

• confidentiality and data safeguards;
• common encryption and transmission 

methods; and
• flexibility for changes in practice or 

technology in the future.

It is envisaged that the pillar 1 implementation 
framework will consist of at least the following 
workstreams:

• Administration coordination: The 
workstream on administration coordination 
will develop a standardized amount A tax 
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return and common documentation 
package and develop a framework for the 
exchange of information as a matter of 
priority. It will also address ancillary issues, 
such as filing procedures (including 
streamlined registration processes), 
elections, notifications, and recordkeeping 
requirements.

• Tax certainty: The workstream on tax 
certainty will develop a standardized 
approach to the relevant processes to assist 
with the efficient coordination of tax 
certainty for amount A.

• Administrative guidance: The model rules 
anticipate the need for guidance that 
clarifies the interpretation and operation of 
the language to provide confirmation to tax 
administrations and taxpayers that the 
implementation or application of domestic 
law is considered to be in line with the 
outcomes intended.

Part II covers the tax certainty framework. 
Ensuring tax certainty on amount A is core to the 
effort. Having these rules enforced unilaterally in 
each jurisdiction through domestic risk 
assessment and tax audit would be costly and 
time-consuming. To resolve the resulting disputes 
through traditional tools such as the MAP would 
be unimaginably complex, even if ultimately 
certainty was assured through mandatory 
binding dispute resolution. Therefore, a new, 
innovative approach is needed that combines 
elements of dispute prevention and dispute 
resolution in a structured, binding process.

Three mechanisms were developed to provide 
certainty:

• A scope certainty review. A process to 
provide an out-of-scope group with 
certainty that it is not in-scope of rules for 
amount A for a period, removing the risk of 
unilateral compliance action in jurisdictions 
where it sources revenues.

• An advance certainty review. A process to 
provide certainty over an in-scope group’s 
method for applying aspects of the new rules 
that are specific to amount A, and relevant 
aspects of its internal control framework, 
which will apply for a number of future 
periods. This would be available for:

• a group’s method for revenue sourcing, 
including its categorization of revenues 
and choice of reliable method;

• a group’s categorization of revenues and 
costs for applying rules on the exclusion of 
revenues and profits of qualifying 
extractives groups, and its method for 
determining non-extractives adjusted 
profit before tax or non-extractives 
segment adjusted profit before tax (as 
applicable); and

• a group’s categorization of revenues and 
costs for applying rules on the exclusion of 
revenues and profits of groups conducting 
regulated financial services (RFS), and its 
method for determining non-RFS adjusted 
profit before tax or non-RFS segment 
adjusted profit before tax (as applicable).

• A comprehensive certainty review. A process 
to provide an in-scope group with binding 
multilateral certainty over its application of 
all aspects of the new rules for a period that 
has ended, based on a standardized common 
documentation package and building on the 
outcomes of any advance certainty applicable 
for the period. This will guarantee a 
consistent treatment of the group and the full 
elimination of double taxation in all parties to 
the convention for groups that cooperate in 
the process and accept the outcomes of a 
review.

All three of these mechanisms are supported 
by a binding determination panel process to 
resolve any disagreements that arise. In each case 
this guarantees certainty to groups that act in a 
cooperative and transparent manner.

Part III addresses tax certainty for issues 
related to amount A and contains draft provisions. 
These provisions set out a mandatory and binding 
mechanism that will be used to resolve transfer 
pricing and permanent establishment profit 
attribution disputes that competent authorities are 
unable to resolve through MAP within two years of 
the presentation of the MAP case to the competent 
authorities. 
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