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Summary of the Legal Landscape

Summary of the Legal Landscape

 Non-compete agreements continue to be the focus of federal and state legislation

 Federal-level—Executive Order on Promoting Competition in the American Economy—asking the 
FTC to exercise its statutory rulemaking authority to curtail the unfair use of non-compete 
agreements and other clauses or agreements that may unfairly limit worker mobility

 State-level—Certain states have likewise issued laws in recent years prohibiting or curtailing the use 
of post-term non-competes and other post-termination restrictions
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Summary of the Legal Landscape

Washington

 Effective as to non-compete cases brought on or after January 1, 2020

 Must disclose non-compete to prospective employee when the employee accepts the employment offer

 Must disclose that the agreement may be enforceable against the employee in the future, if the 
agreement becomes enforceable only at a later date due to changes in the employee’s compensation

 Must provide independent consideration for the covenant, if the covenant is entered into after the 
commencement of employment

 Employee’s earnings must exceed $100,000 per year, adjusted annually for inflation

 If the employee is terminated as the result of a layoff, enforcement of the non-compete must include 
compensation equivalent to the employee’s base salary at the time of termination for the period of 
enforcement minus compensation earned through subsequent employment during the period of 
enforcement

 For contractors—earnings must exceed $250,000 per year, adjusted for inflation

 Non-competes longer than 18 months are presumptively unreasonable 
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Summary of the Legal Landscape

Massachusetts—Massachusetts Noncompetition Agreement Act

 Applies to agreements made on or after October 1, 2018 with both employees and contractors

 Must state that the employee may consult with an attorney before signing

 If made before employment begins, be provided to the employee by the earlier of either:
o The formal offer of employment; or

o At least 10 business days before the employment begins

 Limited to one year from the date the employment ends, or two years if the employee:
o Breached their fiduciary duty to the employers; or

o Unlawfully took the employer’s property, either physically or electronically

 Be supported by a garden leave clause or other express, mutually-agreed consideration for the duration of the restricted 
period

o Pay the worker, over the term of the restricted period, an amount that is at least half of the worker’s highest salary from the last two years

 May not enforce non-compete against non-exempt employee, interns, temporary employees, or those terminated without 
cause or laid off

 Law does not apply to employee and customer non-solicitation provisions
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Summary of the Legal Landscape

Washington D.C.—Ban on Non-Compete Agreements Amendment Act of 2020

 One of the broadest in the country

 Effective as of April 1, 2021

 Prohibited from requiring or requesting that an employee sign a non-compete agreement

 Prohibited from having a workplace policy that prohibits an employee from:
o Being employed by another person;

o Performing work or providing services for pay for another person; or 

o Operating the employee’s own business

 Prohibited from retaliating or threatening to retaliate against an employee for:
o The employee’s refusal to sign or comply with a non-compete agreement;

o Asking, informing, or complaining about a non-compete agreement to the employer, a co-worker, the employee’s 
lawyer or agent, or a governmental entity; or

o Requesting that the employer provide information about non-competes that is required by law
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Summary of the Legal Landscape

Washington D.C.—Ban on Non-Compete Agreements Amendment Act of 2020 (continued)

 Notice requirement—No employer in the District of Columbia may request or require any employee 
working in the District of Columbia to agree to a non-compete policy or agreement, in accordance 
with the Ban on Non-Compete Agreements Amendment Act of 2020

 The notice must be provided to the employee no later than:

o 90 days after the law becomes effective

o 7 days after an individual becomes an employee of the employer

o 14 days after the employer receives a written request for the statement from the employee
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Summary of the Legal Landscape

Illinois—Illinois Freedom to Work Act

 Effective January 1, 2022

 Non-compete and non-solicit obligations must be supported by “adequate consideration”

 “Adequate consideration”—either: (i) two years of continuous employment, or (ii) employment of 
the individual by the employer for “a period of employment plus additional professional or financial 
benefits or merely professional or financial benefits that are adequate by themselves”

 Must advise the employee in writing to consult with an attorney before entering into a non-compete 
or non-solicit

 Must provide the employee with a copy of the agreement at least 14 calendar days before the 
employee begins employment or provide the employee at least 14 calendar days to review the 
agreement

 Salary threshold of more than $75,000 for non-competes

 Salary threshold of more than $45,000 for non-solicits
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Summary of the Legal Landscape

Other states, for example:

 Oregon—Effective January 1, 2022, 12-month limit to post-term non-competes, and annual salary 
threshold of $100,533

 Utah—Employee can recover attorneys’ fees and costs if an employer’s post-term non-compete is 
found to be unenforceable
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Summary of the Legal Landscape

California—Employee Non-Solicits

 Appellate court split remains as to employee non-solicits—(i) Loral v. Moyes, 174 Cal. App. 3d 268 
(1985) and (ii) AMN Healthcare, Inc. v. Aya Healthcare Services, Inc., 28 Cal. App. 5th 923 (2018) 

 Employers should carefully evaluate, with legal counsel, the proprietary of keeping contractual non-
solicit in their forms

 In the absence of contractual non-solicits, use of former employer’s proprietary personnel 
information can form the basis for a claim
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Summary of the Legal Landscape

Choice of Law Considerations

 Generally, courts defer to the parties’ choice of law, but there are two exceptions to that general 
rule in most jurisdictions

o Chosen state has no connection to the parties or the agreement. The state designated must have some significant 
connection to the parties or to the employment relationship

o Courts will enforce a choice-of-law provision where applying the law of the chosen forum would contravene a 
fundamental policy of a state that has a more substantial relationship to the dispute

 And states may have specific laws, for example:

o Washington—Noncompete is void against employee or independent contractor if it requires adjudication outside of 
Washington and deprives employee or contractor of the protections under Washington’s noncompetition law

o California—Cannot require employee who primarily resides and works in California, as a condition of agreement, to 
adjudicate claims outside of California or deprive them of the protections of California law

 Can be particularly challenging with an increasingly distributed workforce
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Best Practices to Vet Candidates

 Evaluate—early, not at the time of an offer—the candidate’s post-employment obligations to 
current employer
o Do not rely on candidate’s recollection of what they did or did not sign

 Post-employment contractual duties may include:
o Non-competition

o Non-solicitation

o Protection of employer’s proprietary business information

 Contractual duties typically reside in the candidate’s confidentiality agreement/NDA, but can be 
buried in equity plans/agreements and elsewhere
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Best Practices to Vet Candidates

Non-competition Agreements

 Generally unenforceable in CA, and trend of limited enforceability in other states, but ask about it 
with all candidates, especially those from competitors:
o Sale of business exception may apply

o Candidate may have enforceable agreement from another state

 Who is a competitor?
o Requires objective and subjective analysis
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Best Practices to Vet Candidates

 During recruitment, do not invite / encourage / allow candidates to breach their duties to their 
current employer

 Principally, these duties are:
o A duty to not use, disclose or rely upon the employer’s trade secrets

o A duty of loyalty
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Interview / Recruitment Pitfalls

 Two risks for the hiring entity when interviewing competitor candidates:
o Risk of disclosure of the competitor’s proprietary information

o Risk of disclosure of hiring entity’s proprietary information to candidate (who could take it back to competitor)
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Onboarding Cleanly

Keys to Onboarding Cleanly 

 A consistent and thorough process 

 Good documentation 
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New Hire’s Key Duties When Leaving for Hiring Entity

 Promptly return all employer property from all sources
o Today, there are many, many sources 

 Do not transfer, download, or delete any business data without prior written permission

 Do not wipe computer, alter settings, etc.

 Do not access, especially via a hiring entity device, prior employer’s systems after departure (even 
if access is still possible)
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Onboarding Cleanly

A Few Commandments

 Do not allow the new hire to perform any work for you prior to official start date

 Do not allow the new hire to use a prior employer’s device to perform work

 Do not allow the new hire to bring any property or data from their prior employer

 Have the new hire execute an EIACA and other key forms immediately upon hire
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Onboarding Cleanly

A Few Commandments

 Remind the new hire orally and in writing to comply with all obligations to prior employer

 Alert the new hire’s manager of their post-employment obligations to their prior employer

 Conduct an in-person meeting with the new hire immediately upon hire to confirm that the 
preceding measures have been taken
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Onboarding Cleanly

Additional Protective Measures to Consider for Competitive Hires 

 Require the new hire to sign an attestation regarding their obligations to prior employer

o Confirm the new hire’s promise not to use, disclose or rely upon any confidential or proprietary information of any 
former employer

o Confirm  that the new hire does not possess or have access to any physical property, or any confidential or proprietary 
information belonging to any former employer

o Confirm that the new hire will not access or attempt to access any device or system, of any former employer 
containing confidential or proprietary business information

 Provide training immediately upon hire regarding what constitutes confidential or proprietary 
information

o In general, non-public business information that is treated as confidential by the former employer

o Includes legal trade secrets; technical and personnel data; financial information; pricing; customer and vendor lists; 
and strategic business plans



Offboarding Effectively
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Managing Employee Departures—Voluntary Resignations
 Interview employee to determine the reasons for the resignation and calibrate offboarding process 

accordingly  

 Determine identity of employee’s new employer to evaluate risks and potential violations of restrictive 
covenants

 Immediately preserve and review employee’s email messages and network activity if necessary (consider 
forensic exam of employee’s devices if there are concerns regarding misappropriation of company 
information)  

 Evaluate whether resignation date should be accelerated or lengthened based on business needs (i.e., in 
order to best protect Company assets, you may have to move forward with an immediate termination and 
not allow the employee to work through their desired resignation date)

 Consider sending reminder letter to employee and/or new employer regarding continuing obligations to 
the Company under applicable law and confidentiality and invention assignment agreement

 Consider monitoring employee’s business activities post-resignation to gauge compliance with continuing 
obligations
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 If termination will be in-person, ensure plan is in place for escorting the employee out of the 
physical office space. Consider employee privacy concerns (i.e., schedule the meeting at the end of 
the working day in a private location) 

 Develop talking points or script for the termination meeting. Ensure messaging is direct and 
succinct

 Confirm final day of employment, status of benefits, and explain severance terms (if applicable)

 Have more than one company representative in the termination meeting

 Avoid arguments. Plan response for a negative reaction

 Communicate terms of plan for return of company property

 Remind employee of continuing obligations under invention assignment and confidentiality 
agreement. Emphasize the importance of protecting confidential information/trade secrets and 
adherence to restrictive covenants

Managing Employee Departures—Involuntary Terminations
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Managing Employee Departures—Offboarding Best Practices

 Carefully review employment and equity agreements to determine whether employee has any 
contractual severance rights upon termination or resignation  

 Evaluate legal risks related to the termination/resignation (i.e., potential claims of discrimination or 
hostile work environment) and determine whether the employee will be offered severance in 
exchange for a release of claims 

 Contact PEO and/or insurers to discuss benefits and administrative obligations (i.e., COBRA coverage, 
unemployment benefits)

 Confirm details regarding employee’s equity

 Make sure all internal stakeholders are aware of and aligned on plan for transition and termination.  
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Managing Employee Departures—Offboarding Best Practices

 Calculate amount and timing of employee’s final pay as well as payout of outstanding expense 
reports and accrued but unused vacation/PTO (if applicable)

 Coordinate termination of access to office facilities, IT systems, and company accounts.  Decide 
what information you may need from the employee prior to departure (i.e., passwords, access 
codes, etc.)

 Establish process for return of company property, including laptop computer, mobile devices, 
physical files, cloud accounts, and company-related files retained in personal accounts



Questions?
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