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Agenda

• Can employers mandate the vaccine?

• What if an employee cannot receive, or 
refuses to get, the vaccine? 

• Can employers require proof of vaccination?

• What employment law and privacy issues 
should employers be aware of?

• What do you recommend and what are 
companies doing?

• What should employers be thinking about 
regarding return to the office as it relates to 
vaccinations?



Can employers mandate the vaccine?
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Can employers mandate the vaccine?

• The most common question

• Answer – Yes, with exceptions

• EEOC and DFEH (CA) both issued guidance/FAQs:

• https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-
and-ada-rehabilitation-act-and-other-eeo-laws

• https://www.dfeh.ca.gov/wp-
content/uploads/sites/32/2020/03/DFEH-Employment-Information-
on-COVID-19-FAQ_ENG.pdf

• FDA’s emergency use authorization does not prevent vaccine mandate

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/03/DFEH-Employment-Information-on-COVID-19-FAQ_ENG.pdf
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Can employers mandate the vaccine?

• Two exceptions to the vaccine mandate:

• Disability 

• Health condition

• Not general distrust of vaccine 

• Religion

• Sincerely held religious belief, practice, or observance

• Employers should typically assume that a religious accommodation 
request is based on a sincerely held religious belief

• Employers can request additional supporting information if they have an 
objective basis for questioning 
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Can employers mandate the vaccine?

• Polling question



What if an employee cannot receive, or 
refuses to get, the vaccine?
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What if an employee cannot receive, or refuses to get, the 
vaccine? 

• If an employee requests an exemption due to a disability or religious 
belief, the employer must engage in two analyses:

• Direct threat:

• Does the employee pose a significant risk of substantial harm to the health/safety 
of those in the workplace? 

• Can this risk be eliminated or reduced by a reasonable accommodation in the 
workplace?

• Interactive process/reasonable accommodation:

• Is there a reasonable accommodation that would allow the unvaccinated 
employee to return to the workplace without:

- Causing a direct threat

- Imposing an undue hardship on the employer

 E.g., masking, social distancing, special work area
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What if an employee cannot receive, or refuses to get, the 
vaccine?

• The employer can exclude the employee from the workplace if:

• There is a direct threat and

• It cannot be reduced to an acceptable level through an in-office 
accommodation or otherwise

• This does not mean automatic termination of the employee is permitted 

• All reasonable accommodations must be explored, including those 
outside of the workplace

• Remote work will be seen as a reasonable accommodation for many 
positions, particularly for employees who already worked remotely 
during the pandemic

• No exemption required for employees who are basing requests on 
matters unrelated to disability or religion 



Can employers require proof of 
vaccination?
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Can employers require proof of vaccination?

• Answer – Yes, with some exceptions

• May require proof (e.g. through records from pharmacy or health care 
provider)

• Asking follow-up questions, however, may elicit disability-related 
information and should be avoided

• E.g. asking why an employee did not receive the vaccine, whether 
they had an allergic reaction, etc.

• Employers should caution employees not to provide medical 
information as part of proof



What employment law and privacy 
issues should employers be aware of?
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What employment law and privacy issues should employers be 
aware of?

• Privacy Considerations

• Vaccination programs may implicate privacy laws

• Vaccination records should be maintained as a confidential medical 
record

• Such records should be kept separate from an employee’s 
personnel file

• Employers should be careful to limit knowledge of who has been 
vaccinated to those who need to know (e.g. HR, Legal, executive 
team)



14

What employment law and privacy issues should employers be 
aware of?

• Employment Considerations

• Employees may be entitled to paid sick leave for time off to get vaccinated

• Employees who have side effects from vaccination could pursue workers’ 
compensation claims

• Employers cannot retaliate or discipline employees who allege that a 
vaccine program violates the law (e.g. FEHA)

• Terminating employees for refusing vaccination may expose an employer to 
liability for, among others:

• Wrongful termination, retaliation, disability and/or religious discrimination, 
failure to accommodate and/or failure to engage in interactive process

• Claims may arise through private litigation, or administrative agency (e.g. EEOC)



What do you recommend and what are 
companies doing?
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What do you recommend?

• Mandatory vs. Optional Considerations

• Industry

• E.g. employees in close contact, public-facing and health-related industries

• Company culture and employee morale

• Best determined by employee surveys

• Employees who refuse vaccination vs. employees who refuse to return to 
work unless workforce is vaccinated

• Employer influencing personal medical choices

• Enforcing mandate vs. deviating from mandate for certain employees

• Access to vaccine may depend on prioritization and location

• Costs associated with mandating vaccine or providing incentives
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What do you recommend?

• Recommendations

• Facilitate vaccine education and access

• Provide paid leave to get vaccinations and recover from side effects 
and adverse reactions

• Administer program consistently 

• Designate a person or team to handle exemption and 
accommodation requests

• Respect medical privacy and confidentiality

• Check for impact on insurance policies

• Evaluate announcement timing as guidance changes
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What are companies doing?

• Many are undecided

• Many are strongly encouraging vaccination

• Some are starting to mandate vaccination, often as part of a “soft 
opening” for volunteers who are fully vaccinated

• Examples

• Salesforce (mandating vaccine for 1st stage only)

• Facebook

• Uber

• Google



What should employers be thinking 
about regarding return to the office as 

it relates to vaccinations?
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What should employers be thinking about regarding return to the 
office as it relates to vaccinations?
• Incorporate vaccination program into OSHA COVID-19 Prevention 

Program

• Consider whether to continue telework options for unvaccinated 
employees

• Consider local prioritization levels and where employees can access 
vaccines

• Continue to follow current health guidance

• CDC still recommends that vaccinated employees wear masks, 
practice social distancing, avoid crowds and poorly ventilated spaces, 
and frequently wash hands, and that engineering controls (e.g. 
barriers) remain in place.  See Guidance.

• Cal-OSHA still requires prevention measures for now.  See FAQ.

https://www.cdc.gov/coronavirus/2019-ncov/vaccines/recommendations/essentialworker/workplace-vaccination-program.html#Reopening
https://www.dir.ca.gov/dosh/coronavirus/COVID19FAQs.html#vaccines
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Summary
• Can mandate vaccination, but many companies are undecided or choosing to 

strongly encourage vaccination

• Must accommodate (1) disabilities and (2) religious objections, if no direct 
threat or undue hardship

• No exemption required for employees outside of these two areas

• Can require proof of vaccination

• Avoid eliciting disability-related information

• Vaccination records are confidential medical records

• Employees are entitled to paid sick leave to get vaccinated and recover from side 
effects/reactions

• Various considerations in determining mandatory vs. optional vaccine program

• Programs should include facilitation of vaccine education and access, and be 
administered consistently

• Continue to follow health guidance 



CONCLUSION


	Fenwick Answers the Top COVID-19 Vaccination Questions for Employers��Presented by:�Sheeva Ghassemi-Vanni�Erica Yader�Minal Haymond
	Introduction
	Agenda
	Can employers mandate the vaccine?
	Can employers mandate the vaccine?
	Can employers mandate the vaccine?
	Can employers mandate the vaccine?
	What if an employee cannot receive, or refuses to get, the vaccine?
	What if an employee cannot receive, or refuses to get, the vaccine? 
	What if an employee cannot receive, or refuses to get, the vaccine?
	Can employers require proof of vaccination?
	Can employers require proof of vaccination?
	What employment law and privacy issues should employers be aware of?
	What employment law and privacy issues should employers be aware of?
	What employment law and privacy issues should employers be aware of?
	What do you recommend and what are companies doing?
	What do you recommend?
	What do you recommend?
	What are companies doing?
	What should employers be thinking about regarding return to the office as it relates to vaccinations?
	What should employers be thinking about regarding return to the office as it relates to vaccinations?
	Summary
	CONCLUSION

