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From the Editor

Three Retirement Policy Hacks

A worker’s financial well-being starts with cash in a cookie jar to 
cover the inevitable minor catastrophe, continues with a ratio-

nal long term savings and investment program and eventually transi-
tions to a rest-of-life retirement spending plan. Alas, humans are wired 
towards immediate gratification and lack the skills, time and incli-
nation to tackle the investment, economic and actuarial challenges 
imposed by these tasks. And why should they? A person does not 
need to be a computer whiz to check email or an engineer to drive a 
car. These every day devices are built to be used by ordinary folk. It 
should be the same for our financial lives. Here are three doable initia-
tives to improve retirement outcomes for Americans.

EMERGENCY SAVINGS IMPROVES CURRENT AND 
FUTURE WELLBEING

Having a rainy day savings account helps people avoid payday 
and other high interest loans and job loss (from lack of transporta-
tion or childcare) and improves long term health (by being able to 
pay for needed medical care and meds and reducing financial stress). 
Surprisingly, workers with emergency funds also find it easier to squir-
rel-away money for retirement and other long term needs. Yet, Federal 
Reserve analysis shows that roughly 40 percent of Americans could 
not come up with $400 to cover an emergency. As with retirement 
savings, a workplace payroll withholding program makes it easier and 
more likely that someone will accumulate a rainy day account. And, 
research by Aspen, AARP and others shows that many people would 
contribute to an emergency savings account if it was available at work. 
While federal tax law and the Employee Retirement Income Security 
Act of 1974 (“ERISA”) do not (yet) have rules that address this need, 
a Roth 401(k) or IRA can be jurry-rigged to do the trick for many 
workers.

For example, an employer could direct that the first $500 or $1,000 
of an employee’s 401(k) contributions go to a Roth account (with an 
opt-out) and be invested in a stable value or similar low risk short 
term fund; once the threshold is reached, additional salary deferrals 
would go to the “regular” 401(k); and both the emergency and regular 
savings would be equally eligible for any employer match. It is cru-
cial that the Roth account be labeled “for emergency savings” and the 
regular account “for retirement,” because people find it much easier 
to manage their money when it is kept in different buckets. When the 
rain comes, the worker could withdraw from his or her Roth money 
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that, after the emergency passes, could be restocked with additional 
contributions. True, the investment income component of the with-
drawal would be both taxable and possibly hit with an early payment 
penalty (the Tax Code is not friendly towards emergency savings), but 
this friction is preferable to payday loans and the ills caused by an 
unmet financial need.

AUTO-IRAS WORK BETTER THAN ADVERTISED

When the first auto-IRA was launched by Oregon in 2017 – quickly 
followed by Illinois, California and now Connecticut and Maryland – 
there was understandable concern that it might entice some employers 
to abandon their 401(k)s in favor of these no-employer cost savings 
programs. Fortunately, it is the opposite: not only are employers with 
an existing 401(k) more likely to keep their plans, but employers in 
states with auto-IRA requirements are more likely to adopt a new 
401(k) than in states without a mandate.

This favorable side-effect is shown from a recent study by the Pew 
Center for Retirement Research examining data through 2020. Most 
humans are hard-wired spenders but a workplace savings program, 
especially with auto enrollment, significantly increases savings. Auto-
IRAs target companies that do not offer a savings vehicle, getting 
some 65 percent of covered workers to sock away a portion of each 
paycheck. Of course, a 401(k) with higher contribution limits and 
available employer contributions is typically better than an auto-IRA. 
However, for the nearly 50 percent of individuals without a workplace 
savings plan, a state auto-IRA requirement will start them on the path 
to savings.

MAKE IT EASY

Here is a lifetime investment and spending program for a retiree: 
start by investing 25 percent of savings in common stocks and 75 per-
cent in inflation protected bonds with a duration matching the retiree’s 
life expectancy, make conservative annual withdrawals based on per-
formance and expected longevity, and adjust future investments and 
spending annually based on portfolio values, recalculated life expec-
tancy and the current yield curve.1 Got that! Dr. Mathieu Pellerin’s 
analysis is spot on, but what are we mortals without an economist, 
investment pro and actuary on call supposed to do? You do not need 
to be an engineer to drive a car or physicist to ride a roller coaster. 
Whether it is SelFIES, tontine, Social Security buy-in, managed payouts 
or something else, the marketplace is crying out for a low-cost, simple 
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lifetime investment and payment vehicle that actual retirees can (and 
want) to use ASAP. Sure an inflation-adjusted annuity could be that 
solution except people simply refuse to buy annuities thus – chicken 
and egg – making the individual annuity market small and costly, 
causing fewer retirees to annuitize. Employers, providers and financial 
firms alike need to embrace the challenge with the federal govern-
ment supporting or, at least, not thwarting the initiatives.

The views set forth herein are the personal views of the author and do 
not necessarily reflect those of the law firm with which he is associated.

David E. Morse
Editor-in-Chief
K&L Gates LLP
New York, NY

NOTE

1. Investing for Retirement Income, Mathieu Pellerin ( July 2021).
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Considerations for Employers 
Reimbursing Out-Of-State Travel for 

Abortion Procedures

By Marshall Mort, Jane Piehler, Shawn E. Lampron, 
Daniel J. McCoy and Marie C. Bafus

This article discusses many key issues and potential action items, 
across multiple legal disciplines, that employers will need to con-
sider when providing abortion-related benefits to their employees 
in a post-Roe v. Wade legal landscape.

In the wake of the U.S. Supreme Court’s Dobbs v. Jackson Women’s 
Health Organization decision (“Dobbs”), several states have already 

begun outlawing abortions1 and more states are expected to do so. 
Some states are also considering enacting new laws2 that would regu-
late employers’ ability to provide travel reimbursement benefits for 
abortions or other procedures relating to reproductive care. Absent 
congressional action, the current and future state of reproductive 
rights in the U.S. is in flux.

Advocates have called upon the Biden Administration to take action to 
protect access to abortion. Accordingly, two weeks after the Dobbs deci-
sion, President Biden signed the “Executive Order on Protecting Access to 
Reproductive Healthcare Services” (“Executive Order”), which calls upon 
the secretary of Health and Human Services to submit within 30 days of 
the Executive Order a report that identifies potential actions to protect and 
expand access to abortion care and reproductive healthcare services.3 As 

Marshall Mort, a partner in the Silicon Valley office of Fenwick & West LLP, 
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demands under Delaware and California law. The authors may be con-
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of the date of this article, none of the provisions of the Executive Order 
impact legal avenues available to employers seeking to provide abortion-
related benefits to their employees.

Many companies are eager to address their employees’ healthcare 
needs as states take different approaches to abortion and reproduc-
tive rights. This article discusses many key issues and potential action 
items, across multiple legal disciplines, that employers will need to 
consider when providing abortion-related benefits to their employ-
ees in a post-Roe v. Wade  (“Roe”) legal landscape. With recent state 
civil and criminal statutes, and trigger laws with respect to old stat-
utes, as well as ongoing litigation, companies are becoming increas-
ingly concerned about protecting their board of directors, executives, 
and employees from criminal prosecution and civil judgments around 
company actions taken to approve and administer abortion-related 
benefits under their medical plans and in the form of various travel 
reimbursement policies or plans.

HOW MAY EMPLOYERS PROVIDE EMPLOYEES WITH 
TRAVEL REIMBURSEMENT?

The permissible manner in which employers may offer employ-
ees out-of-state travel benefits in order to access reproductive care 
depends on the type of existing healthcare plan. Companies should 
note that any travel benefit that is integrated with a medical benefit 
could be subject to the Employee Retirement Income Security Act of 
1974 (“ERISA”), the Affordable Care Act (“ACA”), the Health Insurance 
Portability and Accountability Act (“HIPAA”), the Consolidated 
Omnibus Reconciliation Act (“COBRA”), and the Mental Health Parity 
and Addiction Equity Act (“MHPAEA”).

Fully-Insured Plans

Fully-insured plans, purchased by employers from commercial 
insurers or carriers, are subject to state law regulation. Fully-insured 
plans cannot cover abortion services in states that criminalize abortion 
within their borders. Although these plans are also subject to ERISA, 
ERISA does not preempt state laws that regulate insurance.

Self-Funded Plans

Self-funded or self-insured plans are directly funded by companies 
and are regulated under federal laws, including ERISA. As discussed 
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below, ERISA contains a provision preempting state laws that relate 
to employee benefit plans. Therefore, employers offering abortion 
services under self-funded healthcare plans that are covered under 
ERISA should likely be able to continue offering coverage under their 
respective plans for services to procure a legal abortion, including 
travel expenses to states where abortion would be legal. If the abor-
tion expenses are incurred in a state where abortion is illegal, there 
is also the possibility the third-party administrator may not reimburse 
the expense as a result of caution to avoid criminal or civil liability or 
may request an indemnification from the employer.

Self-Funded “Tack-on” Arrangements

If the existing underlying health plan, whether fully-insured or 
self-funded, does not cover abortion-related benefits, employers may 
want to consider adopting supplemental self-funded arrangements, 
including Health Reimbursement Accounts (“HRAs”), Health Savings 
Accounts (“HSAs”), or Flexible Spending Accounts (“FSAs,”) (collec-
tively, “Tack-on Arrangements”). These Tack-on Arrangements typi-
cally must comply with specific nondiscrimination requirements. It 
should be noted that employers with fully-insured healthcare plans 
could potentially face challenges finding a third-party administrator 
willing to administer a Tack-on Arrangement.4

There are multiple types of HRAs, including Excepted Benefit HRAs 
(“EBHRAs”) and Integrated HRAs:

• EBHRAs may be offered to health-plan-eligible employees 
who elected not to participate in the underlying health plan, 
and reimbursements are capped at $1,800 per year (indexed 
in 2023 up to $1,950). In order to receive EBHRA reimburse-
ments, the employees are not required to enroll in a group 
health plan offered by the employer or another source, but 
the employer must make an offer of group health plan cover-
age available to employees for the plan year of the EBHRA. 
The maximum dollar limit is an aggregate limit for all EBHRAs 
maintained by the employer. This limit is not impacted by 
FSA reimbursements. However, an EBHRA cannot limit reim-
bursements for travel only to employees who are seeking an 
abortion out-of-state; it must generally provide reimburse-
ment for travel expenses related to medical care on a broad 
basis or risk running afoul of other state or federal statutes.

• Integrated HRAs are available only for employees who 
are already enrolled in a group health plan offered by the 
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company or from another source, with no cap on reimburse-
ments. An Integrated HRA, under certain conditions, may be 
permitted to restrict expense reimbursements to certain med-
ical expenses, such as abortion-related expenses.

• FSAs may be added to existing group health plans, or a 
group health plan with existing FSAs may expand its eligible 
expenses to cover medical-related travel expenses (includ-
ing for abortion). An employee need not enroll under the 
employers’ underlying medical plan to contribute to FSAs on 
a pre-tax basis. Contribution limits for FSAs are capped at 
$2,850 in 2022.

The interplay of the HRA, HSA, and FSA rules are extremely com-
plex. Some of these arrangements may not be offered concurrently 
without adverse tax consequences. For example, an individual cov-
ered under a high deductible health plan will only be eligible to con-
tribute to an HSA offered in conjunction with a limited purpose health 
FSA, a limited purpose health HRA, a post-deductible health FSA, or 
a post-deductible HRA. Employers should consult with legal counsel 
and their benefits broker before adding or changing any of their exist-
ing arrangements.

“Stand-Alone” Programs

Employers should be wary of establishing separate medical reim-
bursement accounts for travel that are not Tack-on Arrangements. While 
seemingly simple, these medical reimbursement accounts run the risk of 
being treated as a “group health plan” that is subject to federal mandates5 
under ERISA, ACA, HIPAA, COBRA, and the MHPAEA.6 This is true for 
stand-alone programs that are pre-tax, such as HRAs, and those that are 
post-tax.7 These stand-alone programs then likely become impractical to 
administer, and specifically must comply with: (1) prohibitions against 
annual or lifetime limits on the dollar amount of benefits on essential 
health benefits; (2) requirements for nondiscrimination testing; (3) ERISA’s 
fiduciary duty rules and reporting and disclosure requirements; and (4) 
stringent claims procedures. There may be substantial penalties for not 
complying with ACA8 and other federal mandates.9

Employee Assistance Programs (“EAPs”) should be able to offer 
abortion-related travel benefits, assuming third party administrators 
will administer such an arrangement.10 These benefits would typically 
be self-funded by the employer. EAPs do not require employees to be 
enrolled in the employer’s healthcare plan nor be offered group health 
coverage. Further, there is no express dollar limitation on the amount 
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of the benefits provided. This would seemingly allow the benefit to 
be available to a broader group of employees. While appearing to be 
another viable option for reimbursement of abortion-related expenses 
and potentially administratively less burdensome, the complex inter-
action of these federal statutes may in the end subject the arrangement 
to many of the group health plan requirements. Since reimbursement 
of abortion-related expenses is the provision of medical benefits, the 
arrangement becomes subject to ERISA’s requirements, including plan 
documentation, annual reporting, claims procedures, and fiduciary 
requirements, as well as HIPAA and COBRA.

If a stand-alone program were deemed subject to HIPAA, an 
employer maintaining the stand-alone program would need to treat 
all information related to individuals participating in the program as 
protected health information (“PHI”). This means that the employer 
would need to provide participating employees with HIPAA privacy 
notices and would also have to protect such PHI from disclosure to 
third parties, including law enforcement authorities, without the par-
ticipating employee’s consent.

Despite these administrative costs and risks, there may be potential 
advantages. The U.S. Department of Health and Human Services (“HHS”) 
recently issued guidance11 reaffirming that entities subject to HIPAA 
(health plans, hospitals, etc.) are not only responsible for protecting the 
privacy of an individual’s information relating to abortion and other sexual 
and reproductive healthcare but can also choose not to comply with law 
enforcement authorities’ requests to disclose PHI related to such informa-
tion, unless such disclosure is compelled by a court order.12

Wellness-Type Arrangements

Finally, employers may want to consider wellness-type arrange-
ments such as those that provide stipends to all company employees 
for general wellness. These wellness policies should not be tied to 
medical procedures (e.g., employers should not require receipts from 
doctor’s offices or substantiation of a reason for travel), which can 
result in overpayment to employees and an inability to monitor actual 
employee spending.

STATE LAW INTERFERENCE WITH TRAVEL 
REIMBURSEMENTS AND FEDERAL PREEMPTION

Employers may be concerned about state laws that prohibit employ-
ers from reimbursing their employees for the costs of travel to another 
state to obtain an abortion.
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A self-funded plan (including a Tack-on Arrangement) that incor-
porates travel reimbursement benefits may likely gain more protec-
tion from state regulation than a fully-insured plan or a generalized 
wellness benefit. This is due to broad ERISA preemption of state law 
interference with self-funded medical benefits.13

Section 514 of ERISA preempts any state laws that may “relate to an 
employee benefit plan.” The Supreme Court has interpreted “relate to” 
to mean that any law that “has a connection with or reference to such 
a plan” is preempted by ERISA.14 This preemption generally applies 
to state statutes that attempt to (1) mandate certain employee benefit 
plan structures, (2) alter or attempt to alter ERISA’s claims procedures 
and participant rights and remedies, or (3) impose additional report-
ing and disclosure requirements. However, there are notable excep-
tions to ERISA preemption, including:

Insured Plans

ERISA does not preempt state regulation of the insurance industry 
(e.g., licensure requirements, product design regulations, etc.), but 
self-funded medical plans are not generally regulated by the insurance 
industry. This is because ERISA’s “savings” clause “saves” state regula-
tion of the insurance industry, while ERISA’s so-called “deemer” clause 
prevents states from “deeming” self-funded medical plans as insurance 
companies.

Since states may regulate insured plans, Dobbs now requires a 
closer look at cases differentiating plans as insured versus self-funded, 
when they have mixed features, including:

• Ancillary Insured Benefits: Some self-funded medical plans 
may include insured ancillary benefits (e.g., dental or vision). 
Courts have generally upheld these as self-insured, provided 
that the self-funded portions of the plan are separate and 
distinct from the fully-insured portions.15

• Stop-Loss Coverage: Some self-funded plans include a stop-
loss insurance contract that is designed to reduce an employ-
er’s exposure to catastrophic or unpredictable health cost 
claims by covering claims that exceed a set amount, known 
as an attachment point. If an attachment point is too low, a 
court could deem the plan to be insured rather than self-
funded, and thus subject to state regulation.16 Courts have 
not yet established a standard for determining the attachment 
point that would create an amount of stop-loss insurance that 
would transform a self-funded plan into insurance. However, 
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in 2021, a New Jersey District Court ruled that a stop-loss 
policy with an attachment point of more than $125,000 per 
participant remained a self-funded plan.17

Generally Applicable Criminal Laws

1. ERISA Preemption

ERISA does not preempt “generally applicable state criminal law[s].” 
Many federal courts have been reluctant to decide what constitutes a 
“generally applicable criminal law.”18 The Ninth Circuit, however, has 
interpreted the phrase to mean laws that are not directed at employee 
benefit plans but instead address more general criminal conduct, such 
as laws prohibiting burglary, suggesting preemption of laws that gov-
ern a central matter of plan administration and so interfere with spe-
cific relationships that ERISA seeks to govern (e.g., the relationship 
between a plan and plan participant as to an essential ERISA plan 
benefit).19 Several state and federal courts have echoed this analysis 
and have examined who the law affects when determining if it is a 
“generally applicable” criminal law.20

Certain states have expressed an intent to penalize those who “aid 
or abet” abortion seekers, which may take aim at employer reimburse-
ment programs. However, to the extent those laws target the admin-
istration of a self-funded medical plan’s travel features for an essential 
benefit, there may be an argument that they are not “generally appli-
cable” and ERISA preemption applies.

Another factor to consider is whether state criminal statutes that 
include an implied civil action or remedy will be preempted.21 This 
may be particularly relevant in the area of reimbursing employees for 
travel to get an abortion since some states have already passed laws 
that rely on civil enforcement mechanisms,22 rather than criminal ones. 
Companies should continue to monitor state laws in the states where 
the company and its employees are located for criminal laws or civil 
penalties related to abortion.

2. Constitutional Implications: The Right to Travel

Although the issue is likely to be litigated in the future, Justice 
Kavanaugh’s concurring opinion in Dobbs suggested that the consti-
tutional right to interstate travel may prohibit states from criminalizing 
travel to other states to receive an abortion.

The constitutional right to interstate travel is not explicitly men-
tioned in the Constitution but has been found in Supreme Court prec-
edent.23 A state law to prevent or obstruct a resident from traveling 
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to another state implicates this travel right when it deters such travel, 
when its objective is to impede such travel, or when it uses a clas-
sification that penalizes such travel (e.g., residency requirements24).25 
Generally stated, when a state takes actions to prevent a resident from 
traveling to another state, that law faces heightened constitutional 
scrutiny, and the state must generally provide a compelling justifica-
tion that does not unnecessarily infringe on constitutionally protected 
rights.26 Interestingly, if a state were to impose an intrastate restriction 
that burdens the person seeking abortion treatments, the courts have 
equivocated on whether intrastate travel is subject to similar height-
ened scrutiny as interstate travel.27

Importantly, these precedents do not address the issue of whether a 
person (or employer) has a constitutional right to fund another’s inter-
state travel.28 It will be important for employers to monitor whether 
courts will be willing to defer to states on this issue in the same way 
that they have allowed them to decide on the issue of abortion or if 
there will be a uniform rule that is more similar to the right to inter-
state travel.29 Additionally, it is worth noting that in the pre-Roe world, 
the Supreme Court has criticized state attempts to punish the advocacy 
of abortion in states where the procedure is legal, even if that message 
may be received in states that otherwise prohibit abortion.30

Potential Codification of Roe By Congress

From the employee’s perspective, there have been recent calls to 
codify Roe through Congressional action. Even if Congress were to 
codify Roe, it is unclear whether such codification would be found 
constitutional.31 Congress may only pass laws that are pursuant to its 
enumerated authority under the Constitution, and there is no readily 
apparent source of this authority.

• The Supreme Court previously held that Congress could not 
pass laws under the 14th Amendment to protect rights that the 
Court does not recognize—and the Court no longer recog-
nizes abortion as a right.32

• Similarly, it is unclear whether Congress could codify Roe 
as a regulation of commerce (i.e., pursuant to the enumer-
ated authority Congress has to regulate commerce among 
the states). Under the Commerce Clause, generally stated, 
Congress may regulate interstate activities and the channels 
and instrumentalities of commerce, but may also regulate 
intrastate activities that substantially affect interstate com-
merce. Furthermore, as to these interstate activities that are 
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economic in nature, Congress may regulate an individual or 
entity if it engages in a class of activities that impact interstate 
commerce overall, even if the individual’s conduct does not 
itself impact interstate commerce. For example, Congress is 
more likely able to regulate an individual’s activity if it is eco-
nomic in nature (e.g., imposing caps on wheat production33, 
creating protocols to prevent injuries from unsafe conditions 
in coal mines34, mandating disability accommodations to the 
restaurant industry35, than if it is social or moral in nature 
(e.g., firearms near schools36 or domestic violence37)).

FEDERAL TAX TREATMENT OF ABORTION-RELATED 
BENEFITS38

The IRS has ruled that legal abortions are treated as medical care for 
the purposes of determining the deductibility of related expenses for 
U.S. federal income tax purposes.39

Amounts paid or accrued for employee medical expenses generally 
(1) are deductible to the employer as ordinary and necessary business 
expenses and (2) are not treated as wages for the purposes of income 
taxes and Social Security.40 The same is generally true for amounts 
paid to reimburse an employee (or the employee’s spouse or depen-
dents) for medical care for the employee, the employee’s spouse, the 
employee’s dependents, or the employee’s children who will not reach 
age 27 by the end of the year.41 This tax treatment does not generally 
depend on the vehicle by which the reimbursement occurs: the reim-
bursement should generally remain tax free to the employee whether 
the payment occurs in a fully-insured plan, self-funded plan, Tack-on 
Arrangement, or as a stand-alone specific program.42

Amounts paid to reimburse transportation costs are also excluded 
from employee income if the transportation is primarily for and essen-
tial to such medical care.43 Transportation reimbursements excluded 
from income include up to $50 a night per person in lodging but do 
not include reimbursements for the cost of any meals while away 
from home receiving medical treatment, other than meals received as 
part of in-patient hospital care. Travel expenses are excludible for the 
patient and a companion when the companion’s travel is necessary to 
the patient’s medical care, such as a parent traveling with a child who 
needs medical care or a nurse or other person who can give injec-
tions, medications, or other treatment required by a patient who is 
unable to travel alone.44 Thus, an employee generally could exclude 
from income and an employer generally could deduct costs primarily 
for and essential to transportation necessary for the employee, spouse, 
dependent, or child to obtain an abortion in another state in which 
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the abortion is legal, but any reimbursement for meals (other than as 
part of in-patient hospital care) generally would be treated as wages 
paid to the employee.

If the abortion is illegal, expenses paid for that abortion are not 
treated as medical expenses, and employee reimbursements would 
be taxable as income to the employee. Note, however, that the appli-
cable regulation facially appears to tie deductibility to the legality of 
the abortion, in the jurisdiction where it is performed, rather than the 
legality of an abortion in the state where the employee lives or works. 
Reimbursement for travel to a state in which an abortion is legal, and 
for the costs of an abortion in that state, would be reimbursements for 
medical expenses and therefore would generally be excluded from 
the employee’s income for U.S. federal income tax purposes.

Abortion-related payments generally are taxable to an employee 
if they are paid pursuant to a wellness plan or other arrangement 
that includes reimbursement of non-eligible medical expenses or on 
behalf of non-eligible beneficiaries.45

The employer’s ability to deduct reimbursements for abortion-
related medical expenses may depend on whether the state in which 
the employee works outlaws such reimbursements. The deduction for 
ordinary and necessary business expenses does not apply to an “ille-
gal payment” under a “generally enforced” state law that subjects the 
payor to a criminal penalty or the loss of license or privilege to engage 
in a trade or business. For this purpose, a law is treated as generally 
enforced unless it is never enforced or the only persons normally 
charged with violations are infamous or those whose violations are 
extraordinarily flagrant.

DISCRIMINATION LAW CONSIDERATIONS

Dobbs shines a renewed light on workplace discrimination laws 
as well. Title VII prohibits discrimination against women for having, 
refusing to have, or contemplating abortion.46 Title VII guidance from 
the EEOC further states that an employer that offers health insurance 
is not required to pay for coverage of abortion, except where the life 
of the mother would be endangered if the fetus were carried to term 
or medical complications have arisen from an abortion.47 Although not 
required to do so, an employer is permitted to provide health insur-
ance coverage for abortion. When messaging and rolling out an abor-
tion travel policy, employers should be mindful that not all employees 
will support such a policy, and some may openly object, including on 
religious grounds. Adverse action against such objectors could con-
stitute religious discrimination, implicating Title VII as well as state 
anti-discrimination law.
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CORPORATE CONSIDERATIONS

A company’s board of directors should consider the potential cor-
porate governance ramifications resulting from the decision to provide 
abortion-related benefits to employees, including the risk of fiduciary 
duty litigation arising from such a decision.

Under Delaware law,48 directors owe the corporation and its share-
holders two core fiduciary duties: (1) the duty of care, and the (2) 
the duty of loyalty.49 The duty of care requires informed, deliberative 
decision-making based on all material information reasonably avail-
able. The duty of loyalty requires directors to act on a disinterested 
and independent basis, in good faith, with an honest belief that the 
action is in the best interests of the company and its shareholders.50 A 
decision relating to employee benefits would generally implicate only 
the duty of care. Delaware law affords directors making business deci-
sions a set of presumptions – known as the “business judgment rule” –  
which presume that directors act in accordance with their fiduciary 
duties when making decisions. Thus, under the business judgment 
rule, as long as a majority of the directors have no conflicting interest 
in the decision, their decision will not later be second guessed by a 
court if the decision is made on an informed basis and in an honest 
belief that the action taken was in the best interests of the company.51 
Although decisions related to a company’s employee benefits are 
generally determinations made by management and do not require 
board approval, because abortion is a contentious issue, a company’s 
adoption of abortion-related benefits should likely be reviewed and 
approved by the board. Boards should take the following steps to 
document their compliance with the duty of care:

1. The board should be informed as to the decision to adopt the 
assistance programs. This should ideally be documented in the 
minutes of a board meeting.

2. The board should be informed as to the reasoning in favor of 
adopting the reimbursement program. Ideally, this should be 
documented in the minutes of and materials circulated in con-
nection with a board meeting.

3. The board should ensure the reasoning in favor of adopting 
the reimbursement program is impartial as to any officer’s or 
director’s own personal beliefs and provides veritable benefits 
to the corporation. Examples of such veritable benefits could 
include, for example, higher employee retention, particularly 
of women, which in turn leads to reducing employee turnover 
cost; the attraction of top talent by having a wider variety of 
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benefits available; and aggregate lower employee healthcare 
costs. Incorporating qualitative and quantitative data would fur-
ther support this element. Ideally, this should be documented in 
the minutes of a board meeting.

4. The board should ensure that their determination to support 
the decision to adopt the reimbursement program was due to 
its reasonable belief that the action taken was made in the best 
interests of the corporation. Ideally, this should be documented 
in the minutes of a board meeting.52

Companies should also keep a close eye on potential future changes 
in state fiduciary duty law that might change this analysis. For example, 
in a May 6, 2022 letter to Lyft’s chief executive officer,53 a group of Texas 
state representatives threatened to introduce legislation that, among 
other things, would change Texas corporate law to make payment for 
elective abortions or reimbursement of abortion-related expenses as 
acts constituting a per se breach of fiduciary duty and would prohibit 
directors and officers from invoking the business judgment rule as a 
defense. Such legislation would clearly impact companies incorpo-
rated in Texas. What is less clear, however, is whether Texas could 
attempt to apply its fiduciary duty laws to foreign corporations – such 
as to companies incorporated in Delaware that do business in Texas. 
Currently, Texas strictly adheres to the “internal affairs doctrine” – a 
choice of law doctrine that mandates that courts apply the law of the 
state of incorporation to questions regarding the internal affairs of a 
corporation including fiduciary duties.54 Texas could attempt to end 
run the internal affairs doctrine by expressly applying these proposed 
revisions to both Texas and foreign corporations. Notably, this maneu-
ver is not without precedent.55 It is uncertain, however, whether such 
an end run around the internal affairs doctrine would ultimately with-
stand constitutional scrutiny.56 In any event, the passage of laws such 
as those proposed in the Texas letter will result in much uncertainty 
and litigation.57

NEXT STEPS FOR EMPLOYERS

• As a first step, contact the provider of your underlying medi-
cal plan or the claims administrator of your self-funded plan 
to see what abortion-related expenses and travel reimburse-
ments for medical expenses are currently offered. There may 
be enhancements that can be made to the policy, provided 
reimbursements for abortion expenses are limited to the 
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states where such reimbursements are legal or if the underly-
ing medical plan is self-funded.

• Contact your self-funded plan’s stop loss insurer to deter-
mine whether the individual or aggregate attachment point 
at which the stop loss coverage starts reimbursing is so low 
that the stop-loss policy serves as a replacement for health 
insurance benefits, which could create an argument that the 
plan is fully-insured and subject to state regulation.

• Consider adding self-funded Tack-on Arrangements, such as 
FSAs or HRAs, in tandem with your current group health plan. 
Note that some of these arrangements may not be offered 
concurrently without adverse tax consequences.

• Review the way your medical plan is funded to determine 
whether moving to a self-funded medical plan that would 
afford greater ERISA protection is a viable alternative for your 
company. There are complexities and significant financial 
considerations involved, as the company will be assuming 
the claim risks similar to an insurer.

• Explore a taxable general expense reimbursement arrange-
ment such as a “wellness stipend.” Such an arrangement 
should be structured to reimburse for general wellness 
expenses, similar to existing general policies that provide 
gym membership, exercise class, and other health reimburse-
ments, and should not be tethered to an underlying medical 
procedure or the company’s medical plan to avoid noncom-
pliance with federal laws governing health plans, such as the 
ACA.

• Consider updating handbooks and policies to ensure that 
employees understand that discrimination against coworkers 
for having an abortion (even if the abortion is illegal in the 
state where either works) remains illegal and sanctionable by 
the employer.

• Continue monitoring the laws regulating abortion access in 
the states in which your employees are located to ensure you 
are providing them with options that are both effective and 
legal.

• Involve the board in reviewing and adopting any policy 
related to travel reimbursement benefits for abortions or 
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other procedures relating to reproductive care. Document 
the reasoning behind the decision to provide such benefits, 
ensuring such decisions are in the best interests of the corpo-
ration. Formal board approval may provide more protection 
in the event of stockholder claims.
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23. Interstate Travel, Cornell L. Sch. Legal Info. Inst.; see also United States v. Guest, 
383 U.S. 745, 758 (1966) (“[a]lthough the Articles of Confederation provided that ‘the 
people of each State shall have free ingress and regress to and from any other State,’ 
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tutional). See also, Bigelow v. Commonwealth of Virginia, 421 U.S. 809, 824 (1975) 
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of Honolulu, 423 F. Supp. 2d 1094, 1101 (D. Haw. 2006) (“The right to travel includes 
the right of a citizen of one state to enter and leave another state”); Jones v. Helms, 
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issue of intrastate travel), aff’d, 112 F.3d 514 (8th Cir. 1997).
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BENEFITS LAW JOURNAL 24 VOL. 35, NO. 3 AUTUMN 2022

Considerations for Employers Reimbursing Out-Of-State Travel for Abortion Procedures
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ciary duty laws are substantially similar to Delaware law, this section focuses on the 
law as it exists in Delaware. Companies should, however, evaluate these issues under 
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53. https://briscoecain.com/wp-content/uploads/2022/05/Briscoe-Cain-Lyft-Letter-
With-Signatures-5.5.2022.pdf.
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directors and shareholders and matters relating to its shares,’ are governed by the 
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55. See, e.g., Cal. Corp. Code § 2115; Cal. Corp. Code § 1601; N.Y. Bus. Corp. Law § 
1315.
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constitutional Cal. Corp. Code § 1600’s provision applying California’s shareholder 
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(2d Cir. 1991) (holding that N.Y. Bus. Corp. Law § 1315 applied equally to foreign and 
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57. Another issue that will likely be subject to litigation is whether statutes – such as 
the one proposed by the Texas letter – would be preempted by ERISA. Compare 29 
U.S.C.A. § 1144(a) (ERISA preempts any state laws that may “relate to an employee 
benefit plan”) with Halperin v. Richards, 7 F.4th 534, 539 (7th Cir. 2021) (“ERISA does 
not preempt the plaintiffs’ claims against the directors and officers . . . who serve dual 
roles as both corporate and ERISA fiduciaries.”); Sommers Drug Stores Co. Emp. Profit 
Sharing Trust v. Corrigan Enters., Inc., 793 F.2d 1456, 1470 (5th Cir. 1986) (ERISA 
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Treatment of Employee Equity Awards 
in Corporate Mergers and Acquisitions

By Henrik Patel and Aaron Feuer

In this article, the authors explain that treatment of employee equity 
awards in the context of corporate transactions can raise complex 
issues involving business considerations and multiple areas of law. 
The authors conclude that careful structuring is required in order 
to ensure legal compliance and the achievement of the parties’ 
intended business goals.

Treatment of equity awards in the context of any acquisition 
involves careful diligence and structuring in order to ensure the 

achievement of the parties’ intended goals and to avoid adverse tax 
consequence and noncompliance with various laws. Parties have to 
carefully consider tax and securities law consequences, in addition 
to business goals (such as employee retention and morale) and con-
tractual commitments. This article addresses some of the common 
issues that arise in respect of employee equity awards in the context 
of corporate transactions. Given the complexity of equity awards and 
the related issues, careful consideration must be given to all potential 
issues on a transaction-by-transaction basis.

DILIGENCE

Diligence of equity awards requires both buyer and target to be 
aware of the types of outstanding equity awards and to consider what 
must or may occur as a result of the transaction. Parties should review 
the equity plan, award agreements, employment agreements and any 
change in control severance arrangements to ascertain whether the 
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transaction constitutes a change in control within the meaning of the 
applicable documents, and what treatment is permissible or required 
by these documents as a result of the transaction. This can occasion-
ally involve significant complexity, or ambiguity if the award docu-
ments are not well drafted.

Additionally, care must be taken to ensure that both the buyer’s and 
target’s equity plans and awards are diligenced as, while not common, 
transactions have been arisen that result in a change in control for 
both the buyer’s and target’s plans (i.e., when a buyer plan has a less 
than 50 percent threshold and there is a merger of equals).

Most equity plans are structured to provide the plan administrator 
broad authority to take any necessary actions so that the most typi-
cal approaches to treatment of equity are usually permissible, absent 
other considerations or limitations.

TYPES OF EQUITY AWARDS

The most typical forms of equity awards are stock options, stock 
appreciation rights, restricted stock units (“RSUs”), restricted stock 
and, in the context of a partnership, profits interests. These awards 
usually are subject to service or performance-based vesting criteria, 
which, if they are not satisfied, result in the forfeiture of the award. 
Performance-based vesting criteria can require satisfaction of individ-
ual or corporate goals, and are often structured with a target number 
of awards that can be earned upon achievement of target-level perfor-
mance, and a threshold below which nothing is earned, and a maxi-
mum number (e.g., 200 percent or 300 percent of target) that can be 
earned with achievement of exceptional performance. Although any 
employee equity award can be subject to performance-based vesting 
criteria, the most common form is performance stock units.

TREATMENT OF EQUITY

In a stock sale, where the buyer is purchasing the target as a whole, 
equity awards are usually either cashed out or rolled over.

Cash Out

The parties may agree to, or the applicable documents may require, 
that all or a portion of outstanding awards are cashed out in connec-
tion with the transaction, which entitles the holder to receive the cash 
intrinsic value of his/her award (i.e., the excess of the per share deal 
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consideration over any exercise price). Consideration is typically in 
the form of cash, but may also be in the form of buyer equity, or a 
mix of both. In a cash out, equity award holders are typically treated 
the same as regular shareholders (i.e., as if they hold the underlying 
shares).

Private Company Transactions

When the buyer is a private company buying a public company, 
a cash out is the most common treatment of equity awards. Equity 
awards are granted with the intention that recipients will have the 
opportunity to liquidate the equity, which for a private company is 
almost always not an alternative prior to a sale of the company or 
initial public offering (“IPO”) due to the illiquid nature of private com-
pany securities.

When the buyer is a private company buying a private company, 
a cash out is often required under the terms of the target’s equity 
awards, usually for the same considerations enumerated above. If it is 
not, private company buyers will search for strategies to roll over the 
target company’s equity awards (which are discussed in more detail 
below). For private equity buyers, often the goal is to do so in a man-
ner that prevents undue dilution. In any event, senior management are 
often expected to roll over some of their equity awards, other equity 
interest or deal proceeds in order to align their ongoing interests with 
the company’s future success.

As an alternative applicable to both public and private targets 
that combines elements of both a cash out and rollover, the buyer 
may negotiate for the target equity awards to be converted into cash 
awards based upon the value of the stock underlying the target’s equity 
awards, and subject to the same vesting schedule, which provides the 
target employee with liquidity and the buyer with continued retentive 
value while preventing dilution.1 This, of course, is only attractive if 
the buyer has sufficient cash to fund the awards. Occasionally a buyer 
can negotiate a provision in the purchase agreement requiring the 
target to fund these awards, sometimes accompanied by a mechanism 
by which any forfeited portion is returned to the target shareholders.

Public Company Transactions

In a deal between two public companies, a full cash out is gen-
erally considered aggressive since it results in the buyer losing the 
retention and incentive value of the target company’s equity awards. 
The buyer may then have the additional cost of funding new equity 
arrangements after the closing to incentivize and retain employees. 
Nevertheless, a public company buyer may agree to a cash out of 
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awards for numerous reasons – the governing documents (the appli-
cable award agreement, an employment agreement or arrangement, 
or some sort of change-in-control plan) may provide for acceleration 
of the unvested equity awards in connection with the transaction, the 
target’s equity awards may be incompatible with the buyer’s incen-
tive arrangements or the buyer may simply agree in order to make its 
offer more attractive in a competitive process. In the event a cash out 
is required by the governing documents, this is typically respected, 
although occasionally a buyer may attempt to obtain a waiver of the 
requirement to accelerate vesting in connection with the transaction 
and to retain the original vesting schedule, usually by offering some 
increased incentive opportunity.

Cancellation of Underwater Options

Underwater options are typically cancelled for no consideration. 
The plan documents must be carefully reviewed to ensure a cash out 
and cancellation of stock options is permissible, since courts applying 
normal rules of contract interpretation to ambiguous plan language 
have found that option holders may be entitled to some value for out 
of the money options.2 If the plan language is ambiguous, the parties 
will have to consider whether to bear the litigation risk or to attempt 
to mitigate by seeking the holders’ consent.

Treatment of Performance-Vesting Conditions

If the awards being cashed out are subject to performance-vest-
ing conditions, the applicable level of performance will need to be 
determined by the parties. The applicable award documents must be 
reviewed to determine whether any particular level is required. For 
example, the awards could be settled assuming maximum or target 
level performance, or the awards could be settled based upon actual 
performance measured as of the closing. If awards are silent as to 
deemed performance in a change of control, then the plan adminis-
trator usually would have discretion under the applicable plan docu-
ments to determine deemed achievement and care must be given to 
reviewing the “authorities” and “adjustments” sections of the appli-
cable equity plan.

Certain Tax Considerations

A cash out is a taxable event, so the purchase agreement should 
specify that the funds for employees’ cashed out equity awards are run 
through payroll. Any funds paid to award holders who are directors 
and independent contractors are usually also run through payroll to 
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ensure proper 1099 tax reporting but theoretically could be paid via 
a paying/transfer agent. The purchase agreement is typically drafted 
to provide for the cash payment to be net of any applicable exercise 
price or withholding taxes. Since a cash out is not deemed to be the 
exercise of an option followed by the sale of the share issued in settle-
ment, the cash out of incentive stock options (“ISOs”) results in the 
award holder’s obligation to pay social security taxes and the com-
pany to withhold, unless the parties agree to the exercise and settle-
ment of the ISOs prior to the closing.3

Certain Section 409A Considerations

Equity awards need to be examined to determine if they are struc-
tured as non-qualified deferred compensation (“NQDC”) subject to 
Section 409A (“Section 409A”) of the Internal Revenue Code4 (the 
“Code”). The most typical example would be fully vested RSUs that 
are scheduled to settle more than two-and-one-half months following 
the year in which they vest.5 Such RSUs can be subject to accelerated 
vesting, but generally must be settled in accordance with the origi-
nal schedule, although careful planning may result in a permissible 
accelerated payment. A “change in control” is a permissible payment 
event under Section 409A, so RSUs that are NQDC could vest and be 
cashed out if the transaction constitutes a “change in control event” 
within the meaning of Section 409A and is a payment event under the 
applicable award agreement.6 However not every change in control 
transaction constitutes a “change in control event” under Section 409A, 
so legal guidance should be sought to confirm all the requirements 
are met prior to accelerating settlement and payout for any RSUs that 
constitute NQDC.7

Subjecting cash out proceeds to a typical “earn-out” or “holdback” 
applicable to shareholders generally that is completed within five 
years is usually permissible.8

Rollover/Substitution

The parties may agree to roll over the target awards into buyer 
awards of equivalent value, usually of the same type and subject to 
the same vesting conditions but in respect of buyer equity. This can 
be done by the buyer either assuming the target awards (and target 
equity plan) or by substituting new awards in respect of buyer equity 
in replacement of the old target awards under the buyer’s plan. For 
public companies, assuming both the awards and plan of the target is 
the more common approach as this allows the buyer to avoid seek-
ing shareholder approval for new equity awards for a longer period, 



BENEFITS LAW JOURNAL 31 VOL. 35, NO. 3 AUTUMN 2022

Treatment of Employee Equity Awards in Corporate Mergers and Acquisitions

since under both the New York Stock Exchange (“NYSE”) or National 
Association of Securities Dealers Automated Quotations (“NASDAQ”) 
listing rules, the shares issued in settlement of the assumed awards do 
not need to count against the buyer plan’s share reserve.9 Additionally, 
assuming the target’s equity plan allows a public buyer to assume the 
unused shares under the target plans and grant future awards to either 
new employees post-closing or historic employees of the target (but 
not to pre-closing employees of buyer).

Private Company Transactions

This alternative is less common with a private buyer, as noted 
above, since many employees receive illiquid private company equity 
with the goal of remaining with the target at least through a sale or 
IPO so that they can liquidate their awards. Senior management in 
private equity deals, however, are often expected to roll over some 
of their proceeds in order to align their interests with the post-acqui-
sition success of the company. A typical formulation would require 
the executives to roll over between 25 percent to 50 percent of the 
value of their equity awards (or all aggregate proceeds from all equity 
held by an executive) on an after-tax basis in the buyer’s equity, 
which often is subject to forfeiture or repurchase at less than fair 
market value upon certain terminations of employment. The execu-
tives would also usually participate in the buyer’s new incentive plan, 
which often represents 10 percent of the buyer’s fully diluted equity, 
with about 70 percent to 80 percent allocated at the closing of the   
transaction.10

Careful consideration should be given to the tax consequences of 
a rollover so that the parties can achieve their goals in a tax efficient 
manner.

Public Company Transactions

If the buyer is a public company, the buyer often prefers a rollover/
substitution to a cash out because it prevents the target’s employees 
from receiving a windfall payout and permits the buyer to leverage 
the retention and possibly performance incentives of the outstand-
ing unvested awards.11 The provisions in the plan and related awards 
must be reviewed to determine if a rollover is permissible. It is also 
becoming more common to cash out vested awards and rollover/sub-
stitute unvested awards as this serves to preserve the retentive value 
of unvested awards while not causing too much dilution to buyer 
stock. This is also common where shareholders in the deal are receiv-
ing cash but a buyer wants to preserve retentive value of unvested   
awards.
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Certain Drafting Considerations

For a rollover there is some complexity in drafting the applicable 
purchase agreement provisions that govern the treatment of equity in 
order to preserve the value of the awards and, in the case of options 
and SARs, their intrinsic value and to comply with Section 409A.12 
Typically, the awards are rolled over based upon an “exchange ratio,” 
which is a way of calculating the relative value of the buyer and tar-
get shares and is generally the ratio that is the quotient produced by 
dividing the per share value of the buyer shares by the per share value 
of the target shares. The method of deriving the per share value can 
vary depending on the type of consideration received by the target’s 
regular shareholders. For example, if the regular target shareholders of 
a public company are receiving stock (or a mix of cash and stock) of 
a public-company buyer in the transaction, the per share value used 
for the exchange ratio is often based upon the average weighted trad-
ing price for some period prior to the closing. For a private company 
target, the parties will often need to determine whether to include 
the shares underlying the rolled over awards in calculating the fully 
diluted shares used to determine the target per share value, with the 
buyer favoring inclusion, since that will result in a lower per share 
value.

Permitted Adjustment to Shares/Exercise Price

Practitioners need to be mindful of compliance with the require-
ments of the Code in rolling over options and SARs. If target options 
are structured as ISOs, the Code sets out very specific requirements 
that must be met in order for the rolled over options to continue 
to be eligible for favorable ISO tax treatment, that include (i) the 
new option cannot provide additional benefits not provided for 
under the prior option; (ii) the new option must be granted by the 
employer or a related entity;13 and (iii) the adjustment of the num-
ber of shares and exercise price must meet both the spread and 
ratio tests (i.e., the aggregate spread of the new option cannot be 
greater than that of the old option, and the share-by-share ratio 
of the exercise price to the fair market value per share of the new 
option cannot be less than the old option) (the “ISO Tests”).14 Using 
the exchange ratio approach outlined above complies with the ISO   
Tests.

Section 409A provides additional flexibility to make permis-
sible adjustments to rolled over options and SARs that are not 
ISOs by permitting the option or SAR to relate to service recipient 
stock (or stock of a related corporation), as opposed to that of the 
employer.15 It also permits the ratio test to be satisfied if the ratio 
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of the exercise price to the fair market value of the stock is no 
greater than the ratio of the old options.16 Effectively, this permits the 
adjustment of the options so that the number of shares remains the 
same, but adjusting the exercise price so that the aggregate spread 
value is retained, and could result in the options and SARs being 
more “in-the-money” since the exercise price could be adjusted   
downward.

The most common method used to making adjustments is to sat-
isfy the ISO Tests, but the exchange ratio test outlined above could 
be used, for example, to prevent potential dilution by adjusting the 
options or SARs so that the number of shares underlying the awards 
does not increase as a result of the transaction. This has become very 
typical in private equity transactions.

Additional Adjustment Considerations

If any of the equity awards are subject to performance vesting con-
ditions, the parties will have to determine how those will be treated 
in the transaction. The first step here, of course, is to review the appli-
cable award documents to determine if any particular treatment is 
required. If it is not, the parties need to determine if the performance 
vesting conditions will remain in effect; quite often, however, the tar-
get performance conditions are not easily integrated into the buyer’s 
business approach. As a result, the parties often agree to deem per-
formance conditions satisfied at some performance level, such a maxi-
mum or target performance, or actual performance determined as of 
closing, so that rolled over awards are only subject to service-based 
vesting going forward. Targets will often take an aggressive position 
and propose using maximum performance, arguing that employees 
should not lose the opportunity to earn the maximum number of 
awards. Unsurprisingly, buyers will typically propose using target or 
actual performance (depending, in part, how performance is trend-
ing as of signing), arguing that maximum performance results in an 
undue windfall for the employees without achieving the required 
performance conditions, and that target or actual performance is 
more fundamentally fair to both parties since it represents either the 
average expected achievable performance (in the case of target) or   
rewards actual performance through the date of closing (in the case 
of actual).

Most often, all other conditions of the equity awards, other 
than adjustments to the number of underlying shares, exercise 
price and performance-based vesting conditions described above, 
remain intact following the rollover. Any other adjustments should 
be carefully analyzed to ensure they comply with applicable   
laws.
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CERTAIN SECURITIES LAWS CONSIDERATIONS

Form S-8

In the event of a rollover where a public company buyer assumes 
the awards and target’s equity plan, the buyer may need to file a 
registration statement on Form S-8 with the Securities and Exchange 
Commission, and prepare the related Section 10(a) prospectus required 
under part 1 of Form S-8 to deliver to participants, unless an exemp-
tion applies.17

Section 16 of the Securities Exchange Act of 1934

The parties should consider the applicability of Section 16 of the 
Securities Exchange Act of 1934 (“Section 16”) to the treatment of 
equity in the transaction. Section 16 requires “insiders” (generally offi-
cers, directors and 10 percent shareholders) to disgorge profits real-
ized from the purchase and sale of issuer securities within a six-month 
period unless an exemption applies.18 Absent an exemption, Section 16 
liability could arise for a Section 16 insider of a public target company 
who receives value for equity awards in a transaction that is matched 
to an acquisition of target company equity awards within six months 
prior to the transaction, or for a person who becomes a Section 16 
insider who receives buyer equity awards which are matched with a 
disposition within six months.

In such a scenario the target and buyer, as applicable, will usually 
avail themselves of the “advance approval” exemption that exempts 
dispositions to the directors or officers if the disposition was previ-
ously approved by issuer’s board of directors or a committee consist-
ing of at least two non-employee directors or a majority of the issuer’s 
shareholders.19 Any resolutions or consents adopted to exempt these 
transactions should be drafted with sufficient specificity and typically 
include the name of each insider and the number and type of each 
security, with at least a direct reference to the appropriate sections of 
the purchase agreement governing the treatment of equity.

Shareholder Vote

If the purchaser is a publicly listed company on the New York 
Stock Exchange or NASDAQ, the parties must determine whether the 
applicable exchange rules require shareholder approval of the rolled 
over award. Generally, shares reserved for issuance under a pre-exist-
ing target plan that has been approved by the target’s shareholders 



BENEFITS LAW JOURNAL 35 VOL. 35, NO. 3 AUTUMN 2022

Treatment of Employee Equity Awards in Corporate Mergers and Acquisitions

will not require additional shareholder approval and can be used for 
post-transaction grants in respect of the purchaser’s equity under the 
assumed plan or another plan, subject to certain exemptions including 
that the shares can only be used for target employees who transferred 
to the buyer or new hires.20

Disclosure

If a public company party to a transaction is required to solicit a 
shareholder vote to approve the transaction, it is required to disclose 
the interests of the directors and executive officers in the transac-
tion, which typically involves describing the impact of the transaction 
on equity awards held by such individuals.21 In addition, the appli-
cable rules require such companies to solicit a non-binding share-
holder advisory vote on potential “parachute payments” to the buyer’s 
and target’s named executive officers, which involves both tabular 
and narrative disclosure of such arrangements.22 Parties to a trans-
action will want to consider how these disclosures will be received 
by shareholders, in particular by shareholder proxy advisory firms 
such as Institutional Shareholder Services and Glass Lewis. These 
firms will base their recommendation to approve a transaction in 
part upon whether insiders (such as officers and directors) are dis-
proportionately and inappropriately benefitting from the transac-
tion in a manner that may have influenced their decision to support 
the transaction, and their analysis will be based in part upon this   
disclosure.23

SECTIONS 280G AND 4999 OF THE CODE

Sections 280G (“Section 280G”) of the Code and 4999 (“Section 
4999”) of the Code impose adverse tax consequences on certain 
executives and employers if certain payments or benefits made to 
certain individual employees are deemed to be contingent upon a 
change in ownership or control as provided in Section 280G (i.e., 
“parachute payments”) and the value of such payments or benefits 
equals or exceeds three times the individual “base amount” (i.e. 
the individual’s average annual compensation with the company 
during the most recent five tax years).24 These parachute payments 
include accelerated vesting of any equity awards, as well as sever-
ance payments and other benefits the employee would be enti-
tled to receive upon your termination of employment and certain 
transaction-related bonuses, among other payments. Section 4999 
imposes a 20 percent excise tax on the value of such payments or 



BENEFITS LAW JOURNAL 36 VOL. 35, NO. 3 AUTUMN 2022

Treatment of Employee Equity Awards in Corporate Mergers and Acquisitions

benefits that exceed the base amount, and the company is denied 
a corresponding deduction under Section 280G.25

For companies that are not publicly traded, Section 280G allows all 
such payments to be exempt from the penalties of Sections 280G and 
4999 if the employee waives the right to receive or retain that portion 
of the potential parachute payments that would be equal to or exceed 
three times the “base amount”, and notwithstanding such waiver, such 
payments are approved by 75% of the voting power of the outstanding 
stock of the company.26

Public companies that cannot avail themselves of the shareholder 
vote exemption must consider mitigation strategies to reduce or elimi-
nate to adverse tax consequences of Sections 280G and 4999. With 
respect to equity awards that are accelerated as a result of the trans-
action, Section 280G prescribes a method to value the acceleration 
of equity awards that are subject solely to service-based vesting by 
calculating the amount by which the payment exceeds the present 
value of the equity award plus a certain amount for the lapse of the 
requirement to provide continued service.27 Generally, equity awards 
that are also subject to performance-based vesting that accelerate in 
connection with the transaction are calculated at full value.28

If the closing of the transaction is expected to occur in a subsequent 
year, impacted employees could choose to exercise vested options. 
Any gain between the exercise and stock price realized upon exercise 
would then be included as part of the employee’s compensation for 
that year, which in turn would increase the employee’s base amount 
and Section 280G “three-times base amount” threshold.

This article, however, is not intended to provide a comprehen-
sive analysis of Section 280G, which is very complex, and the reader 
should refer to other articles for an in-depth analysis.29

CONCLUSION

Treatment of employee equity awards in the context of corporate 
transactions can raise complex issues involving business consider-
ations and multiple areas of law. Careful structuring is required in 
order to ensure legal compliance and the achievement of the parties’ 
intended business goals.

NOTES

1. Careful consideration of Section 409A compliance should be given in the event the 
parties wish to extend the vesting schedule beyond the original vesting schedule (see 
Treas. Reg. §1.409A-3(i)(5)(iv)(B)) or to roll over unvested options or SARs into cash 
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awards that vest on the original schedule (although the conservative view is that this is 
impermissible under Section 409A (See Treas. Reg. §1.409A-1(b)(5)(v)(C)(1)). See also 
Regina Olshan and Erica F. Schohn, Section 409A Handbook §§ 17.IV.B-C, V.A.2 (3d 
ed. 2021), BNA. Occasionally this alternative may be attractive to a public company 
buyer as well in the event a rollover of target equity award’s into awards in respect 
of buyer equity.

2. See AT&T Corp. v. Lillis, 953 A.2d 241 (Del. 2008).

3. See 26 U.S.C. § 422. Although the issue of ISOs and net exercise is subject to some 
debate, the view of some practitioners is that the use of net exercise for an ISO dis-
qualifies the entire award from preferential tax treatment (i.e., tendering the option in 
exchange for stock equal to its value will produce the same result as a nonqualified 
stock option).

4. See 26 U.S.C. § 409A.

5. See 26 U.S.C. § 409A(a). Options and stock appreciation rights (or “SARs”) are 
exempt from 409A if properly structured. Id.

6. Id.

7. See Treas. Reg. §1.409A-3(i)(5)(v)(A).

8. See Treas. Reg. §1.409A-3(i)(5). This is only permissible for a transaction in which 
either 50 percent of the target’s vote or value or a substantial portion of the target’s 
assets are acquired. Treas. Reg. §1.409A-3(i)(5)(v).

9. See NYSE Rule 303A.08; and NASDAQ Rule 5635, and IM-5635-1.

10. Lower-level management may participate in a phantom equity plan in order (or in 
part) to prevent additional dilution.

11. A target with a significant number of options that are underwater may also pre-
fer a rollover to a cash out with the goal of realizing some value from the converted 
options.

12. See discussion in Permitted Adjustment to Shares/Exercise Price below.

13. See 26 C.F.R. § 1.424-1(a)(2) and (5).

14. See 26 C.F.R. § 1.424-1(a)(5)(ii) and (iii).

15. See Treas. Reg. §1.409A-1(b)(5)(v)(D).

16. Id.

17. See 15 U.S.C. § 78m.

18. See 15 U.S.C. § 78p(b).

19. See 17 C.F.R. § 240.16b-3(e). See also Skadden, Arps, Slate, Meagher & Flom LLP, 
SEC No-Action Letter, 1999 WL 11540 ( Jan. 12, 1999); and Gryl v. Shire Pharmaceuticals 
Group, PLC, 298 F. 3d 136 (2d Cir. 2002).

20. See NYSE Rule 303A.08; and NASDAQ Rule 5635, IM 5635-1.

21. See 17 CFR § 240.14a-101, item 5.

22. See 17 CFR § 229.402(t).

23. See Inst. Shareholder Serv., U.S. Proxy Voting Guidelines Benchmark Policy 
Recommendations, 38 (Dec. 13, 2021); and Glass Lewis, 2022 Policy Guidelines – U.S., 
49 (2022).
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24. See 26 U.S.C. § 280G.

25. See 26 U.S.C. § 4999.

26. See 26 U.S.C. § 280G(b)(5); and 26 C.F.R. §1.280G-1, Q&A 6-7.

27. See 26 C.F.R. § 1.280G-1, Q&A 24(c)(2).

28. See 26 C.F.R. § 1.280G-1, Q&A 24(d)(3).

29. See, e.g., Matthew M. Friestedt & J. Michael Snypes, Jr., Section 280G: The Law 
and Lore of the Golden Parachute Excise Tax, Part I: The Structure and Operation of 
Section 280G, J. of Compensation & Benefits 25-48 (2017); and Section 280G: The Law 
and Lore of the Golden Parachute Excise Tax, Part II: The Structure and Operation of 
Section 280G, J. of Compensation & Benefits 10-30 (2017).
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New Congressional Bill Would Create 
Hybrid Job Classification for Gig 

Workers – But It Already Is Facing Stiff 
Opposition

By John M. Polson and Richard R. Meneghello

The authors discuss the “Worker Flexibility and Choice Act,” intro-
duced recently in Congress, and its chances of ever becoming law.

Answering industry calls for a 21st-century solution to a 21st-cen-
tury problem, a bipartisan group of federal lawmakers recently 

introduced a bill in Congress that would create a hybrid job clas-
sification for gig economy workers that would allow businesses to 
avoid misclassification claims and give gig workers the flexibility they 
crave. However, some worker advocates and labor unions are already 
expressing their opposition to the “Worker Flexibility and Choice Act,” 
introduced on July 20, claiming that it is an anti-worker law that would 
short-change gig workers from receiving minimum wage and overtime 
pay.

This article discusses the bill – and its chances of ever becoming 
law.

SUMMARY OF BILL: THREE STEPS TO FLEXIBILITY

The bill, officially styled as HB 84421 and introduced by Henry 
Cuellar (D-TEX), Elise Stefanik (R-NY), and Michelle Steel (R-CAL), 
would create a third category of worker beyond just “employee” or 
“independent contractor.” If it passes, it would add to the list “worker 
flexibility agreements” governing relationships between businesses 
and workers. According to the bill sponsors, the proposed law would 
combine the flexibility of independent work while providing workers 
with certain workplace protections and benefits they are not currently 
guaranteed.

John M. Polson is the chairman and managing partner of Fisher & Phillips 
LLP. Richard R. Meneghello is the firm’s chief content officer. The authors 
may be contacted at jpolson@fisherphillips and rmeneghello@fisherphillips. 
com, respectively.
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In order to qualify for this new classification:

• Workers would need to have the freedom and flexibility to 
reject offers the hiring entity provides them to provide ser-
vices or results without negatively impacting the individual’s 
opportunity to provide services to the entity in the future 
during the arrangement’s term;

• Workers would retain the right to perform the same services 
for competing businesses; and

• The hiring entity would need to provide a written agreement 
outlining the workers’ rights and benefits and confirming the 
worker flexibility arrangement.

If these elements are satisfied, the workers would be classified under 
this new arrangement and would not be treated as employees under 
federal wage and hour and federal tax purposes. Moreover – and per-
haps most importantly – the federal law governing this arrangement 
would supersede all state laws attempting to define such workers as 
employees (including California’s notorious “ABC” test).

In exchange for this flexibility afforded to both worker and business, 
workers would retain the rights provided to employees in connec-
tion with other workplace laws, including those relating to individual 
employee privacy rights, nondiscrimination, nonharassment, nonre-
taliation, safety, and leave under the Family and Medical Leave Act, in 
accordance with applicable laws.

The chair of the Coalition for Workforce Innovation, a group sup-
porting the efforts of gig economy businesses, said the proposal 
provides “clarity and rules of the road for independent workers and 
businesses.” In a statement,2 Evan Armstrong said “the bipartisan bill 
strikes a balance to promote independent work while ensuring more 
options for benefits, support and protections.”

SO WHAT’S THE PROBLEM?

This sounds like a win-win for workers and businesses – so what’s 
the problem? Plenty, according to some worker advocates and labor 
unions.

• According to The Hill,3 an advocacy group called the Worker 
Power Coalition, which represents 24 million workers nation-
wide, called the proposal an “anti-worker proposal intended 
to further endanger already vulnerable gig economy workers.”
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• The main sticking point: while it provides protections under 
some antidiscrimination and other similar laws, it offers no 
wage and hour protections for workers. “This federal bill 
would effectively get rid of the minimum wage and overtime 
compensation in one swoop,” said Veena Dubal, a University 
of California, Hastings College of the Law professor who 
studies the gig economy.4

• The Union of Painters and Allied Trades also said the pro-
posal would roll back the clock on worker protections nearly 
90 years to a time before the National Labor Relations Act 
was passed, eliminating misclassification concerns that have 
plagued certain non-gig economy industries since well before 
the smartphone.5

• The Teamsters and the Transport Workers Union of America 
also came out with strong statements decrying the bill.6

WHAT’S NEXT?

The bill is still very new and has not even been assigned to a con-
gressional committee. Once that occurs, however, we do not expect 
much movement on the proposal this session. While the bill has bipar-
tisan support through its three sponsors, the labor opposition that 
quickly bloomed after the bill’s introduction means that you should 
not expect to see widespread Democratic support. And that effectively 
dooms the prospects for the bill during this legislative cycle while 
Congress is controlled by the Democratic party.

Even if Republicans capture both houses of Congress in November 
midterms, President Biden remains staunchly pro-union and would 
be extremely unlikely to support this bill. Unless it goes through a 
revision to address the concerns identified by its opponents, this 
proposal will remain a long-shot for passage for the foreseeable   
future.

NOTES

1. https://www.congress.gov/bill/117th-congress/house-bill/8442/text.

2. https://www.congress.gov/bill/117th-congress/house-bill/8442/text.

3. Id.

https://www.congress.gov/bill/117th-congress/house-bill/8442/text
https://www.congress.gov/bill/117th-congress/house-bill/8442/text
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4. https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-
law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensa-
tion-11659036280.

5. https://www.congress.gov/bill/117th-congress/house-bill/8442/text.

6. https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-
law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensa-
tion-11659036280.

https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
https://www.congress.gov/bill/117th-congress/house-bill/8442/text
https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
https://www.marketwatch.com/story/bill-to-enshrine-gig-work-into-federal-labor-law-would-effectively-get-rid-of-the-minimum-wage-and-overtime-compensation-11659036280
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COVID-19 Testing: The Business 
Necessity Standard and Other Guidance

By Karen R. McLeese

At the time of this writing, the coronavirus continues to plague the 
world. The peaks and valleys of viral spread continue to challenge 

not only science but employers as well. Coronavirus testing and vac-
cines have proven to be helpful tools in combatting the spread of the 
disease. These tools have been similarly useful to employers in keep-
ing their workplaces safe.

On March 19, 2020, the Equal Employment Opportunity Commission 
(“EEOC”) issued Pandemic Preparedness in the Workplace and the 
Americans with Disabilities Act FAQ guidance specific to the use 
of a coronavirus test and the implication under the Americans with 
Disabilities Act (“ADA”). This guidance has been periodically updated 
to address developments, such as the availability of the vaccine and 
the evolution of the virus.

Recent EEOC guidance1 and a recent EEOC settlement2 is worth-
while reading for any employer using COVID-19 testing and vaccines 
as part of its coronavirus protocol.

As background, the American with Disabilities Act and the 
Americans with Disabilities Act Amendments Act (together, “ADA”) 
protects individuals from employment discrimination among other 
types of discrimination. A disability is a physical or mental impairment 
that substantially limits a major life activity.

Of particular concern to COVID relates to what types of medical 
inquiries can an employer engage in.

Specific to medical inquiry or physical exam, the ADA divides the 
ability to request information into three distinct categories:3

1. Preemployment at which point medical information cannot be 
requested;

2. Post offer, preemployment medical inquiries and physical exams 
are permissible as long as all employees in the same job cat-
egory are subjected to the same questions or exams; and

Karen R. McLeese is vice president of Employee Benefit Regulatory Affairs 
for CBIZ Benefits & Insurance Services, Inc., a division of CBIZ, Inc. She 
serves as in-house counsel, with particular emphasis on monitoring and 
interpreting state and federal employee benefits law. Ms. McLeese is 
based in the CBIZ Kansas City office.
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3. Once employed, employee medical inquiries and examinations 
must be job-related and consistent with business necessity or 
must be voluntary.

Coronavirus testing, including body temperature taking is a medical 
inquiry or physical exam and must comply with these standards.

The nature of the pandemic was sufficiently grave as to qualify as 
a direct threat allowing employers to broadly impose testing on their 
work population. Two and half years passed since the onset of the 
pandemic and circumstances continue to evolve.

On July 12, 2022, the EEOC updated its guidance. Following are 
some of the salient points addressed in the updated guidance.

TESTING

The updated guidance4 moves from an assumption of direct threat 
meeting the business necessity standard to an individualized analysis 
requiring job-relatedness and business necessity. An employer using a 
viral test to screen employees will meet the business necessity standard 
if the testing is consistent with guidance from the Centers for Disease 
Control and Prevention (“CDC”), Food and Drug Administration 
(“FDA”), and/or state/local public health authorities that is current at 
the time of testing. Be aware guidance is updated periodically based 
on new information or changing conditions and employers will need 
to monitor it.

An employer considering implementing a screening test for employ-
ees must meet the business necessity standard based on relevant facts. 
Possible considerations in making the business necessity assessment 
may include the level of community transmission, the vaccination sta-
tus of employees, what types of contacts employees may have with 
others in the workplace, and the potential impact on operations if an 
employee enters the workplace with COVID-19.

The updated guidance5 confirms that an antibody test cannot be 
used for employment-based testing purposes as the antibody test does 
not indicate a current infection.

JOB APPLICANTS

Generally, a medical inquiry can only be made after a conditional 
offer of employment. This guidance6 affirms that if an employer 
screens everyone (i.e., applicants, employees, contractors, visi-
tors) for COVID-19 before permitting entry to the worksite, then 
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an applicant in the pre-offer stage who needs to be in the work-
place as part of the application process may likewise be screened 
for COVID-19. Otherwise, any medical inquiry including COVID-19 
testing could only occur after a conditional offer of employment is   
made.

What happens if an offer of employment has been made and 
accepted and the individual tests positive for COVID-19?

The updated guidance7 indicates that an employer may only with-
draw an offer of employment due to the individual’s positive COVID-
19 test if (1) the job requires an immediate start date; (2) CDC guidance 
recommends the person not be in proximity to others; and (3) the 
job requires such proximity to others, whether at the workplace or 
elsewhere.

Additionally, the updated guidance8 indicates that an employer may 
not postpone the start date or withdraw the job offer because the 
individual is older, even if the employer acted for benevolent reasons 
such as protecting the employee due to higher risk of severe illness 
from COVID-19.

RETURN TO WORK

When an employee returns to the workplace after being out with 
COVID-19, the ADA allows an employer to require confirmation from 
a qualified medical professional that the individual can safely return 
to the workplace. The updated guidance9 provides that an employer 
may follow CDC guidance to determine whether it is safe to allow an 
employee to return to the workplace.

Certain underlying medical conditions could cause an individual to 
have a higher risk of getting ill from COVID-19. The updated guid-
ance10 indicates that if an underlying medical condition is a disability, 
an employer must determine whether the individual’s disability poses 
a direct threat to the employee’s health or safety or that of others 
and, if so, whether reasonable accommodation can be provided to 
sufficiently lessen or eliminate any risks without causing an undue 
hardship.

A direct threat assessment must be an individualized assessment 
based on a reasonable medical judgment about this employee’s 
disability. Consideration for a reasonable accommodation should 
be an interactive process with the employee. If an accommoda-
tion cannot be made in the employee’s current position that suffi-
ciently reduces or eliminates the direct threat, then an employer 
must consider accommodations such as telework, leave, or   
reassignment.
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MEDICAL INFORMATION

All coronavirus testing or vaccine information must be kept in a 
confidential medical file separate from the general HR file.

The updated guidance11 clarifies that confidential vaccine or testing 
information can be shared with workforce members with a need-to-
know basis as long as the workforce members are educated on the 
need to keep the information confidential.

Some examples of when confidential vaccine and testing informa-
tion can be shared are:

• An administrative employee assigned to perform recordkeep-
ing of employees’ documentation of vaccination may receive 
needed access to the information for this purpose but must 
keep this information confidential.

• An employee assigned to permit building entry only by 
employees who are in compliance with a work restriction, 
such as COVID-19 vaccinations, testing, and/or masking, 
should only receive a list of the individuals who may (or 
may not) enter, but not any confidential medical information 
about why they are on (or not on) the list.

• An employee tasked to ensure compliance with a testing 
requirement for employees would need to review testing 
documentation submitted by those employees but must keep 
that testing information confidential.

INCENTIVES

One of the considerations an employer has had is whether to offer 
a vaccine strategy and, if so, what types of incentives can be offered. 
The updated guidance12 affirms that there is no limit on an incen-
tive offered to employees, including family members, who receive 
a vaccine from an independent third party. Conversely, if the vac-
cine is offered by the employer or its designee, the ADA and Genetic 
Information and Nondiscrimination Act (“GINA”) must be satisfied.

The ADA rules, now withdrawn, provide that there can be no more 
than a de minimis incentive, such as a water bottle or t-shirt, provided 
to encourage vaccination. GINA prohibits incentives for family mem-
bers in this situation.

Vaccine programs that are part of a HIPAA-compliant contingent 
wellness program can provide incentives of up to 30 percent of the 
cost of coverage. Part 50 FAQ guidance13 issued on October 4, 2021, 
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clarifies that a wellness program that includes a vaccine component 
is an activity-based program subject to the five criteria of a contingent 
wellness program. The five criteria are:

• Amount of reward, not more than 30 percent (50 percent for 
tobacco)

• Eligible to qualify at least once per year

• Available on a uniform basis to all similarly situated individuals

• Not unduly burdensome, promote health and prevent disease

• Reasonable alternative and notice of such

EEOC SETTLEMENT, GINA IMPLICATION

On July 6, 2022, the EEOC announced that it has reached a settle-
ment with Brandon Dermatology,14 a Tampa based medical office.

The EEOC opened an investigation into Brandon Dermatology’s 
practice of requiring its employees to disclose information about 
COVID-19 test results of its employees’ family members. The EEOC 
determined that the collection of family member’s COVID-19 test 
information constitutes the collection of family and medical history in 
violation of the GINA15.

The settlement agreement requires Brandon Dermatology to com-
pensate affected employees through either restoration of leave time or 
back pay; to review its COVID-19 policies; to conduct training on EEO 
laws as they pertain to COVID-19; and to post a notice.

CONCLUSION

In summary, as COVID-19 continues to ebb and flow so must an 
employer’s response to it. As is always true in policy development, it is 
essential that an employer’s response be consistent with governing laws. 
To this end, employers should bookmark the EEOC’s website to make cer-
tain that their policies remain consistent with the most current guidance.

NOTES

1. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022.
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2. Brandon Dermatology Resolves EEOC Genetic Discrimination Finding, EEOC press 
release dated July 6, 2022.

3. JAN ( Job Accommodation Network) – Medical Exams and Inquiries; Americans 
with Disabilities Act, 42 USC §12112(d) – Medical examinations and inquiries.

4. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section A.6.

5. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section A.7.

6. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section C.1.

7. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section C.4.

8. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section C.5 and H.1.

9. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and 
Other EEO Laws, updated July 12, 2022, Section A.5.

10. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws, updated July 12, 2022, Section G.4.

11. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws, updated July 12, 2022, Section K.4.

12. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws, updated July 12, 2022, Section K.16.

13. FAQs About Affordable Care Act Implementation Part 50, Health Insurance 
Portability and Accountability Act and Coronavirus Aid, Relief, And Economic Security 
Act Implementation.

14. Brandon Dermatology Resolves EEOC Genetic Discrimination Finding, EEOC 
press release dated July 6, 2022.

15. Genetic Information Discrimination Act of 2008, 42 USC §2000ff-1(b) – Acquisition 
of genetic information.
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The “Loaded Weapon” Empowers 
State Abortion Bans and Exposes Plan 
Sponsors, Administrators, and Health 

Care Issuers to Legal Attack

By Diane M. Soubly

In this column, the author contends that the U.S. Supreme Court’s 
ideological constitutional and agency decisions in its 2021 term 
will cost plan sponsors, employee benefit plans, and health care 
issuers time and money, as benefits practitioners try to discern 
compliance requirements and to reduce litigation risks in a highly 
charged legal landscape that appears to change almost on a daily 
basis.

“Well,” she says, after the car [bearing her husband to his office 
job] has disappeared. Her son watches her adoringly, expectantly. 
She is the animating principle, the life of the home. Its rooms are 
sometimes larger than they should be; they sometimes, suddenly, 
contains things he’s never seen before. He watches her, and waits.

“Well now,” she says.

 Here, then, is the daily transition. With her husband present, she 
is more nervous but less afraid. She knows how to act. Alone 
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with [her son], she sometimes feels unmoored – he is so entirely, 
persuasively himself. He wants what he wants so avidly. He cries 
mysteriously, makes indecipherable demands, courts her, pleads 
with her, ignores her. He seems, almost always, to be waiting 
to see what she will do next. She knows, or at least expects, that 
other mothers of small children must maintain a body of rules 
and, more to the point, an ongoing mother-self to guide them in 
negotiating the days spent alone with a child. When her husband 
is here, she can manage it. She can see him seeing her, and she 
knows almost instinctively how to treat the boy firmly and kindly, 
with an affectionate maternal offhandedness that seems effortless. 
Alone with the child, though, she loses direction. She can’t always 
remember how a mother would act.

Michael Cunningham
The Hours, pp. 44, 47

(emphasis added)

Laura Brown, the self-professed “bookworm” three years older than 
her returning war veteran husband in Michael Cunningham’s novel 

The Hours1 finds herself pregnant a second time. Portrayed faithfully 
by Julianne Moore in the film adaptation, Brown admires Virginia 
Woolf, whose opus she is reading work by work, including her current 
read, Mrs. Dalloway.

Brown wonders how Woolf, a “woman of such brilliance, such 
strangeness, such immeasurable sorrow, a woman of such genius,” 
could fill her pocket with a stone and steadily walk into a river until 
its currents pulled her to her death. Struggling against a smothered 
existence, Brown herself has “consented to perform simple and essen-
tially foolish tasks like examining tomatoes in a supermarket or sitting 
under a hair dryer, because it is her art and her duty.”2 In the post-
war 1950s, Laura muses, women are “making homes, raising children, 
creating not just books or paintings but a whole world – a world of 
order or harmony where children are safe (if not happy), where men 
who have seen horrors beyond imagining, who have acted bravely 
and well, come home to lighted windows, to perfume, to plates and 
napkins.”3

In the space of a few hours, Laura Brown will have planned and 
prepared to commit suicide in a hotel room while she leaves her son 
with a babysitter, decided otherwise, collected her son, baked her 
husband a lopsided birthday cake, and determined that she will aban-
don her family by boarding a bus for Toronto shortly after her second 
child arrives.
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She must, of course, carry the second child to term.

* * *

Although America has moved beyond the post-war period of The 
Hours, five Justices of the U.S. Supreme Court have not.

Instead, with decisions during its 2021 term, including the decision 
that has cost the Court the respect of over 60 percent of Americans 
(i.e., Dobbs v. Jackson Women’s Health Organization (“Dobbs”),4 the 
“Reliable Five” ideological Justices, three of whom President Trump 
nominated in a single term, have lowered the threshold for reversal of 
any precedent that any five of them deem “egregiously wrong” when 
first decided. They have enshrined religious liberty as an “absolute 
right” based on a religious doctrine of the church of the five, a doc-
trine itself in conflict with other religious beliefs about when “potential 
life” begins.

Like their racist forebears approving the infamous decisions cited 
in Dobbs, Plessy v. Ferguson5 (upholding state Jim Crow laws disen-
franchising Black citizens and sanctioning the Ku Klux Klan’s bra-
zen lynchings) and Korematsu v. United States6 (upholding mass 
incarceration for Japanese American citizens during World War II), 
the Reliable Five have spun an infirm constitutional analysis inten-
tionally aimed at according women (and, by extension in other 
cases, members of the LGBTQIA+ community) second-class citizen-
ship based on gender-based stereotypes, this time in the name of 
religious liberty.

Even more worrisome, in his Dobbs concurrence, in a device now 
used by the Court to herald future changes in the rule of law, Justice 
Thomas has continued his onslaught against all freedoms derived from 
the implied constitutional rights of reproductive privacy and liberty.7 
The Reliable Five claim that those rights remain secure and assert that 
“a right to abortion cannot be justified by a purported analogy to the 
rights recognized in those other cases or by ‘appeals to a broader right 
to autonomy’” because only abortion affects “potential life.”8 Make no 
mistake: even under such a non-evident premise, the Court will likely 
discern that contraceptives stymy “potential life” and/or allow states to 
breach those “other” rights.

The status of these second-class citizens as participants in employee 
benefit plans has radically altered.

* * *

Benefits practitioners must now attempt to navigate the chaos 
caused by the Court’s ideological constitutional and agency decisions 
in the final months of its 2021 term.
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Dobbs adapts the “wrong-on-the-day-decided” analysis to revoke 
(and not simply to withhold, as did Plessy and Korematsu) the federal 
constitutional right of a woman to determine child-bearing in consul-
tation with her health care professional free from governmental com-
pulsion – a right previously recognized by the Court, still recognized 
by the Dobbs dissenters and by the Chief Justice who concurred in the 
judgment only in Dobbs, and accepted by a majority of Americans.

This article first chronicles the creation of the Reliable Five, a change 
in the composition of the Court that facilitated the overreaching in 
Dobbs; analyzes the errors in the Dobbs opinion; and summarizes the 
Court’s drastic recalibration of federal constitutional law for abortion-
related health care and, by extension, for gender-affirming health care.

Next, this article then recounts efforts by states to enforce their 
abortion bans, including the post-Dobbs threats against plan sponsors, 
by states seeking to extend their total abortion bans extraterritorially, 
and the efforts of other states to retain abortion rights as a matter of 
state law.

This article then reviews the Biden administration’s efforts to coun-
teract Dobbs, including the administration’s Health Equity Plan, the 
letter from U.S. Department of Health and Human Services Secretary 
Xavier Becerra to health care providers, the Biden administration’s 
guidance on health information privacy, and its proposed Final Rule 
for Section 1557 of the Affordable Care Act, effective 60 days after 
August 4, 2022 unless stayed, restoring abortion-related and gender-
affirming health care to employee benefit plans.

In addition, this article describes the Court’s decisions during the 
2021 term that emasculate the power of executive agencies in the 
Biden administration under a newly invigorated “major questions” 
doctrine, in contrast to earlier decisions during the Trump presidency 
in which the Court had centralized power in the executive branch.

Finally, this article explores the possibility of preemption under the 
Employee Retirement Income Security Act of 1974 (“ERISA”) of state 
laws criminalizing or otherwise penalizing those who seek or pro-
vide abortion-related health care benefits or gender-affirming benefits 
under ERISA-governed benefit plans.

THE RELIABLE FIVE

In the 2021 term, the conservative Reliable Five overturned Roe and 
Casey and altered federal constitutional law in decisions sweeping in 
breadth and in damage.

Simply because they have the numbers to do so, the Reliable Five 
overreached beyond the Mississippi Gestational Act actually before 
them. That law curtailed abortions after 15 weeks of pregnancy, but 
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the Court considered so-called heartbeat acts. Eager to strike down 
Roe v. Wade,9 the Reliable Five revoked a constitutional protection 
enjoyed by women for 50 years and elevated “religious liberty” to an 
absolute right entitled to trample all other constitutional rights.

To reach its goal (just as the prior president had promised his politi-
cal base of “the religious far-right”), the Reliable Five ( Justices Thomas, 
Alito, Gorsuch, Kavanaugh, and Barrett) relied upon, and provided 
a handy appendix of, “relevant” state laws passed when American 
women did not enjoy full rights of citizenship, and when married 
women suffered from the disability of no separate legal standing from 
their husbands. Similarly, members of the LGBTQIA+ community 
were then subject to criminal laws, even for consensual conduct, until 
Lawrence v. Texas found such state sodomy statutes offensive to the 
federal constitution in 2003.10

Having swept away a constitutional right, the Reliable Five adopted 
rational basis scrutiny (the lightest burden of all constitutional tests) 
for states defending total abortion bans and, in doing so, the Court has 
apparently eschewed, at least in abortion-related health care cases, 
the means of scrutiny crafted by a unanimous Court over 50 years ago 
against state-imposed gender-based stereotypes.11

Creation of the Reliable Five

In an investiture orchestrated by Senator Mitch McConnell as voters 
cast their absentee ballots in the 2020 presidential election on October 
27, 2020,12 Justice Ginsburg’s “replacement” brings scant judicial expe-
rience and no trial experience to the nation’s highest court. Instead, 
Trump nominated Judge Amy Coney Barrett after a brief stint on the 
U.S. Court of Appeals for the Seventh Circuit to the Supreme Court 
because of her religious view of “potential life,” one compatible with 
the limited role for women in The Hours. Justice Barrett’s elevation 
provided a solid five-person majority for the approach in Dobbs.

In the post-Roe world following Dobbs, states with total abortion 
bans passed by legislatures controlled by a hard-core minority that 
solidified its power appealing to the religious far right may now crimi-
nalize the behavior of physicians who follow their Hippocratic oaths 
and provide abortion-related or gender-affirming health care, women 
who decline to subject their bodies to unwanted pregnancies and 
their lives to the “dutiful” role of wife and mother, and employers who 
continue, through benefit plan provisions, to facilitate travel to states 
that retain, as a matter of state law, the right of a woman to control her 
reproductive destiny.

Viewed as a whole, however, the Court’s opinions, many of 
which the Chief Justice has authored, reveal that the Court has 
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stalwartly focused upon eliminating “implied” constitutional rights 
recognized under a balancing of constitutional rights approach for 
just over half a century in favor of recognizing “religious liberty” as 
an “absolute right.” In essence, the Reliable Five reduced a woman’s 
right to make decisions regarding her reproductive health in private 
consultation with her health care professional as a “fundamental 
right to procure an abortion,” a right they conclude has no basis in 
text or history.13

Sound bites and sloganeering get “air time” and play in the media. 
Sound bites, however, do not make sound law.

Mississippi Manipulation of the Court Rewarded

The Reliable Five signaled to Mississippi that its stratagem of con-
cealing its all-out assault on Roe, disavowed in its petition for certiorari 
but urged in its briefs and at oral argument, would ultimately suc-
ceed. The usually collegial Justice Breyer recognized this signal in his 
anguished dissent from the Court’s “decision greenlighting even total 
abortion bans”:

The year after enacting the law under review, [Mississippi] passed 
a 6-week restriction. A state senator who championed both 
Mississippi laws said the obvious out loud. “[A] lot of people 
thought, he explained, that “finally, we have” a conservative Court 
“and so now would be a good time to start testing the limits of 
Roe.” [citation omitted]

. . . Earlier this Term . . .Texas was one of the fistful of States to 
have recently banned abortions after six weeks of pregnancy. It 
added to that “flagrantly unconstitutional” restriction an unprece-
dented scheme to “evade judicial scrutiny.” Whole Woman’s Health 
v. Jackson, [citations omitted] (Sotomayor, J., dissenting). And five 
Justices acceded to that cynical maneuver. They let Texas defy this 
Court’s constitutional rulings, nullifying Roe and Casey ahead of 
schedule in the Nation’s second largest state.

And now the other shoe drops, courtesy of that same five-person 
majority. (We believe that the Chief Justice’s opinion is wrong, 
too, but no one should think that there is not a large difference 
between upholding a 15-week ban on the grounds he does and 
allowing States to prohibit abortion from the moment of con-
ception.) Now a new and bare majority of this Court – acting at 
practically the first moment possible – overrules Roe and Casey. 
. . . It eliminates a 50-year-old constitutional right that safeguards 
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women’s freedom and equal station. It breaches a core rule-of-law 
principle, designed to promote constancy in the law. In doing all 
of that, it places in jeopardy other rights, from contraception to 
same-sex intimacy and marriage. And finally, it undermines the 
Court’s legitimacy.14

“The Loaded Weapon”

As Justice Stevens expressly warned in his concurrence in Casey, 
when the law changes merely because the composition of the Court 
changes, the public perception increases that the Court serves politi-
cal, and not legal ends.

Unabashedly trammeling the rule of law in the last weeks of its 
2021 term, the Reliable Five so lowered the bar for a stare decisis 
analysis that precedent will change with each change in the composi-
tion of the Court. In his concurrence in Planned Parenthood v. Casey,15 
Justice Stevens succinctly praised the controlling significance of the 
doctrine of stare decisis:

The Court is unquestionably correct in concluding that the doc-
trine of stare decisis has controlling significance in a case of this 
kind, notwithstanding an individual Justice’s concerns about the 
merits. The central holding of Roe v. Wade, 410 U.S. 113, 93 S.Ct. 
705, 35 L.Ed.2d 147 (1973), has been a “part of our law” for almost 
two decades. Planned Parenthood of Central Mo. v. Danforth, 428 
U.S. 52, 101, 96 S.Ct. 2831, 2855, 49 L.Ed.2d 788 (1976) (STEVENS, 
J., concurring in part and dissenting in part). It was a natural sequel 
to the protection of individual liberty established in Griswold v. 
Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965). 
See also Carey v. Population Services International, 431 U.S. 678, 
687, 702, 97 S.Ct. 2010, 2017, 2025, 52 L.Ed.2d 675 (1977) (WHITE, 
J., concurring in part and concurring in result). The societal costs of 
overruling Roe at this late date would be enormous. Roe is an inte-
gral part of a correct understanding of both the concept of liberty 
and the basic equality of men and women.16

To point out the danger of a shift in the law from a shift in the com-
position of the Court, Justice Stevens also found it “sometimes useful 
to look at the issue presented by stare decisis from a historical per-
spective.”17 In the 19 years after Roe but before Casey, Justice Stevens 
counted 15 Justices who had confronted the basic issue in Roe, of 
whom 11 had “voted as the majority does today: Chief Justice Burger 
and Justices Douglas, Stewart, Marshall, and Powell, and Justices 
Blackmun, O’Connor, Kennedy, Souter, and [Stevens]. Only four – all 
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of whom happen to be on the Court today – have reached the opposite 
conclusion.”18

In his separate concurrence in Dobbs, the Chief Justice confessed 
that he did not share the “relentless freedom from doubt” of either the 
Court’s opinion or the dissent on the basic issue in Roe and Casey.

In his concurrence in the judgment only, Justice Roberts would have 
confined the Court’s review to the question on which it had granted 
certiorari. At least in Dobbs, after Justice Ginsburg’s death, Chief Justice 
Roberts adhered to the principle of constitutional judicial restraint that 
she had criticized him for not observing in his analysis of the sources 
of authority for Congress’s enactment of the Affordable Care Act. In 
NFIB v. Sibelius,19 benefits practitioners will recall, the Chief Justice 
did not reveal that he had determined that Congress in fact had the 
authority to enact the ACA under the Levying and Spending clause 
of the federal constitution until after he had concluded with lengthy 
discussions that Congress had no such authority under the Commerce 
Clause and the Necessary and Proper Clause. For that Brandeis-crafted 
doctrine, Justice Roberts turned to Justice Frankfurter as a “[t[houghtful 
Member of the Court” who “once counseled that the difficulty of a 
question ‘admonishes us to observe the wise limitations on our func-
tion and to confine ourselves to deciding only what is necessary to the 
disposition of the immediate case.”20

To the four Justices (Rehnquist, White, Scalia, and Thomas) in Casey 
not “free from doubt,” the three current Justices nominated by former 
President Trump can now be added, “all of whom happen to be on the 
Court today.”

To the 11 Justices who discerned and protected the constitutional 
right in Roe and Casey, the three dissenting Justices (Breyer, Kagan, 
and Sotomayor) can be added.

In addition, as Justice Breyer recognizes and as Chief Justice Roberts 
catalogues at length in his separate concurrence, “[i]n the 20 years 
between Roe and Casey, the Court expressly reaffirmed Roe on two 
occasions, and applied it on many more.”21

Public Reaction to the Elimination of the Constitutional 
Right

On August 2, 2022, Kansas voters overwhelmingly rejected a pro-
posed constitutional amendment that would have eliminated abor-
tion protections imposed by the state supreme court and would have 
allowed the state legislature to restrict abortion rights.

Not coincidentally, the Marquette Law School polls surveying 
approval levels of the Supreme Court’s performance dropped from a 
54 percent approval level in March 2022, to a 55 percent disapproval 
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level in May 2022, a precipitous drop following the leak of the draft 
opinion in Dobbs. That disapproval level rose to 61 percent of the 
American public as of July 20, 2022.22 The public’s disapproval of the 
Court is the highest in the reported history of such polls.

As the Dobbs dissent warned, “The reasons for retaining Roe and 
Casey gain further strength from the overwhelming reliance interests 
those decisions have created.”23 The dissent recognizes that the Court 
does not simply follow stare decisis for jurisdictional reasons, “but 
because it recognizes that stability in the law is ‘an essential thread in 
the mantle of protection that the law affords the individual.’”24

The shift in the law due to the shift in the Court is not lost upon the 
American public, on whose good graces the Court depends.

THE DOBBS OPINIONS

Purporting to find no text in the federal constitution supporting 
the implied constitutional reproductive privacy right to choose to ter-
minate a pregnancy free from governmental interference, and based 
on its review of state statutes promulgated before women became 
citizens and designed to protect women from then unsafe back-alley 
practices, the Reliable Five traveled far beyond simply discarding what 
it perceived as the arbitrary “viability line” and overturned 50 years of 
precedent.

Return of the “Proper Role of Woman” Paradigm

Dobbs found no federal constitutional “right to the procurement 
of abortion” (as the Reliable Five narrowly defined that right) and 
reverted to the “proper” role of American women ordained by the 
law of the Creator and in questionable judicial decisions, at a time 
when married women had no legal status apart from their husbands, 
and unmarried women were balkanized in “pink collar” jobs socially 
acceptable for women.

Here, the author pauses to consider the principal drafter of the 
Dobbs majority opinion. To plumb then Judge Alito’s perspective on 
women and persons who have suffered discrimination, Senators ques-
tioned him during his confirmation hearings for Associate Justice of 
the Supreme Court about his membership in the Concerned Alumni 
of Princeton, formed in October 1972. A guest columnist and for-
mer reporter with the Daily Princetonian described that organization 
as overtly racist and sexist and one “whose modus operandi was 
deceit and dirty tricks”: the group opposed Princeton’s decisions 
to admit women and to employ affirmative action, but supported 
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quotas preserving admission spots for males.25 Justice Alito’s intelli-
gent and “effervescent” wife, a former law librarian, has devoted the 
last 20 years to raising her children and supporting her husband and 
his career: “And the role that she plays in life is that she has stayed 
home and raised two beautiful children, and of course been there 
for him.”26

Justice Ginsberg identified the weakness of argument in reflecting on 
outmoded definitions of marriage during oral argument in Obergefell 
v. Hodges.27 The dissent in Dobbs also recognized that same weakness 
of argument in the Reliable Five’s reliance on cases premised on the 
lack of women’s separate legal status from their husbands during the 
time frame of the decisions relied upon as “relevant history” in the 
majority opinion.

Not until 1981 did the U.S. Supreme Court at long last find unconsti-
tutional the doctrine that the husband and wife are one, that the wife 
had no separate status, and that the husband is the spouse empow-
ered under the law. In Kirchburg v. Feenstra,28 in facts still relevant 
today in many custody disputes, Joan Feenstra had the temerity to sue 
to stop her husband’s abuse of their daughter, and the husband paid 
the attorneys’ fees for defending against the charge by mortgaging the 
family home without telling his wife.

Over a century before Feenstra, on direct appeal from the Illinois 
Supreme Court in Bradwell v. State of Illinois,29 the U.S. Supreme Court 
approved the state’s denial of a law license to an applicant who quali-
fied for the license in every way but her sex and status as a married 
woman, a sex-based status which disabled her from signing contracts, 
just as the race-based classification for Plessy (Black) and Korematsu 
(Chinese) deprived each of life, liberty, and property as unequal 
citizens.

In words eerily prescient of Justice Alito’s musings in Dobbs that 
the implied constitutional “right to procure abortion” (his reductive re-
branding of reproductive rights) cannot be affirmed in the text or the 
Nation’s history, Justice Bradley penned an infamous separate concur-
rence (the late Justice Ginsburg – with her late coauthor, Stanford law 
professor Herma Hill Kay, included Bradwell in their first gender dis-
crimination casebook), in which he described Mrs. Myra Blackwell’s 
desire to become a licensed lawyer as incompatible with the role 
assigned to her by the Divine Creator:

 It certainly cannot be affirmed, as an historical fact, that this 
[applying for a law license] has ever been established as one of the 
fundamental privileges and immunities of the sex. On the con-
trary, the civil law, as well as nature herself, has always recognized 
a wide difference in the respective spheres and destinies of man 
and woman.
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Man is, or should be, woman’s protector and defender. The natu-
ral and proper timidity and delicacy which belongs to the female 
sex evidently unfits it for many of the occupations of civil life. 
The Constitution of the family organization, which is founded 
in the divine ordinance as well as in the nature of things, indi-
cates the domestic sphere as that which properly belongs to the 
domain and functions of womanhood. The harmony, not to say 
identity, of interest and views which belong, or should belong, 
to the family institution is repugnant to the idea of a woman 
adopting a distinct and independent career from that of her   
husband.

So firmly fixed was this sentiment in the founders of the com-
mon law that it became a maxim of that system of jurisprudence 
that a woman had no legal existence separate from her husband, 
who was regarded as her head and representative in the social 
state, and, notwithstanding some recent modifications of this 
civil status, many of the special rules of law flowing from and 
dependent upon this cardinal principle still exist in full force in 
most states. One of these is that a married woman is incapable, 
without her husband’s consent, of making contracts which shall 
be binding on her or him. This very incapacity was one circum-
stance which the Supreme Court of Illinois deemed important 
in rendering a married woman incompetent fully to perform the 
duties and trusts that belong to the office of an attorney and   
counselor.

 It is true that many women are unmarried and not affected by 
any of the duties, complications, and incapacities arising out of 
the married state, but these are exceptions to the general rule. 
The paramount destiny and mission of woman are to fulfill the 
noble and benign offices of wife and mother. This is the law of the 
Creator. And the rules of civil society must be adapted to the gen-
eral constitution of things and cannot be based upon exceptional 
cases.30

In Dobbs, the Reliable Five abandoned a woman’s right to be free 
from governmental compulsion in determinations of child-bearing, 
turning “back the clock” for women well before the post-war gender 
stereotypes that straitjacketed Laura Brown in The Hours to the “noble 
and benign” role that women must play according to the law of the 
Creator described by Justice Bradley in 1931.

Dobbs thus elevates a religious doctrine about the role of woman as 
wife and mother, to which only some Americans subscribe, to a rule of 
federal constitutional law that accords women unequal station.
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Why the Chief Justice Concurs in the Judgment Only in 
Dobbs

Attorneys, including benefits practitioners, should take note that the 
Chief Justice concurs only in the judgment in Dobbs, defying ideology 
and politics.

The time period of 15 weeks, and not the six-week “cardiac activity” 
or “heartbeat” rule, was the actual end of the elective abortion period 
in the Mississippi Gestation Act at issue in the case. Chief Justice 
Roberts noted that, within that 15-week period, a pregnant woman 
typically has discovered that she is pregnant:

Almost all know by the end of the first trimester. [citation omit-
ted] Safe and effective abortifacients, moreover, are now readily 
available, particularly during those early stages. See I. Adibi et al., 
Abortion, 22 Geo. J. Gender & L. 279, 303 (2021). Given all this, 
it is no surprise that the vast majority of abortions happen in the 
first trimester. See Centers for Disease Control and Prevention, 
Abortion Surveillance – United States 1 (2020). Presumably most 
of the remainder would also take place earlier if later abortions 
were not a legal option. Ample evidence thus suggests that a 
15-week ban provides sufficient time, absent rare circumstances, 
for a woman “to decide for herself” whether to terminate her preg-
nancy. Webster [v. Reproductive Health Services, 492 U.S. 490, 520, 
109 S.Ct. 3040 (1989)] (plurality opinion).31

The Reliable Five reduced to a narrow “right to procure abortion” 
what had been a federal constitutional right that the Supreme Court 
had protected for 50 years, i.e., the much broader “right of decision 
in matters of child-bearing as a constitutionally protected interest in 
making certain kinds of important decisions free from governmental 
compulsion,”32 as the Chief Justice noted carefully in his concurrence 
in Dobbs.33 Based on that narrowly phrased right, the Reliable Five 
revoked the long-established federal constitutional liberty/fundamen-
tal right of reproductive privacy/liberty, including the right to abor-
tion-related health care.

Standing alone among his conservative colleagues, the Chief Justice 
would not have overturned Roe or Casey. In his view, the decisions in 
the last 50 years that recognized that the viability line would change 
(some would say with science) did not find Roe or Casey “inextricably 
tangled with and dependent upon the viability standard”:

Our precedents in this area ground the abortion right in a woman’s 
“right to choose.” See Carey v. Population Services Int’l, 431 U.S. 
678, 688-689 [additional citations omitted)] (1977) (“underlying 
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foundation of the holdings” in Roe and Griswold v. Connecticut, 
381 U.S. 479 [additional citations omitted] (1965), was the “right 
of decision in matters of childbearing”); Maher v. Roe, 432 U.S. 
464, 473 [additional citations omitted] (1977) (Roe and other cases 
“recognize a constitutionally protected interest in making certain 
kinds of decisions free from government compulsion” (internal 
quotation marks omitted)); id., at 473-474 [additional citations 
omitted] (Roe “did not declare an unqualified constitutional right 
to an abortion,” but instead protected “the woman from unduly 
burdensome interference with her freedom to decide whether to 
terminate her pregnancy” (internal quotation marks omitted)); 
Webster [v. Reproductive Health Services], 492 U.S. [490] at 520 
[additional citation omitted] (Roe protects “the claims of a woman 
to decide for herself whether or not to abort a fetus she [is] car-
rying”); Gonzales [v. Carhart], 550 U.S. [124], at 146 [additional 
citation omitted] (2007) (“a State may not “prohibit any woman 
from making the ultimate decision to terminate her pregnancy”). 
If that is the basis for Roe, Roe’s viability line should be scrutinized 
from the same perspective. And there is nothing inherent in the 
right to choose that requires it to extend to viability or any other 
point, so long as a real choice is provided. See Webster, 492 U.S. 
at 519 [additional citation omitted] (plurality) (finding no reason 
“why the State’s interest in protecting human life should come into 
existence only at the point of viability”).34

Recognizing the “viability rule fleshing out the metes and bounds of 
Roe’s core holding,” the Chief Justice would have applied principles of 
stare decisis to “excise that additional rule – and only that rule – from 
our jurisprudence.”35

In reality – and a reality not lost on the American public – the Dobbs 
majority opinion appeals again, just in time for mid-term elections, 
to the political base of the president who appointed its three newest 
members specifically to overturn Roe, and who then refused to leave 
office through orderly transition.

Errors Made in Dobbs to Support Overturning 
“Egregiously Wrong” Decisions

Both the leaked Dobbs opinion, discussed in depth by this author 
in the Summer 2022 issue of the Benefits Law Journal, and the final 
Dobbs majority opinion, are dishonest.36 As previously discussed in the 
Summer 2022 issue, to please the former president’s political base, the 
Reliable Five transformed the Supreme Court into an arbiter of moral-
ity grounded in singular religious doctrine. As previously addressed 
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in the Summer 2022 issue, the “Reliable Five” addressed the “critical 
moral question of abortion” as so-called “new” analytic natural law 
theorists, ardent disciples of John Finnis.

To achieve its preordained goal of overturning Roe and Casey, the 
Dobbs majority opinion engaged in deliberate obfuscations.

Claiming Too Much for the “Viability Line”

Both the Reliable Five and the Chief Justice claimed too much for 
the viability line of the trimester analysis in Roe. Justice Blackmun, 
the author of the opinion and joined by six other Justices confirmed 
by the then requisite minimum of 67 percent of the U.S. Senators, 
selected the end of the first trimester for elective abortion as a matter 
between the woman and her physician only as a marker based on sta-
tistical rates of maternal mortality. He did not rely for that “compelling 
point” in time on viability of the fetus. As a former general counsel of 
Mayo Clinic, Justice Blackmun knew that viability would be a shrink-
ing standard, given the artificial womb technology then available for 
non-feticidal abortion, none of which the Reliable Five or the Chief 
Justice even mentioned.37

Justice Alito sarcastically christened the trimester approach as “an 
elaborate scheme that was the Court’s own brainchild,” one that 
“resemble[d] the work of a legislature” but with Justice Blackmun 
“mak[ing] little effort to explain how these rules could be deduced 
from any of the sources on which constitutional decisions are usually 
based.”38

To the contrary, in Roe Justice Blackmun did analyze the balanc-
ing of interests of fetus and pregnant patient in terms of the trimester 
markers clearly. He explained that, at the “compelling point in time at 
the end of the first trimester and continuing into the second trimester, 
the “separate and distinct interest” of the fetus has grown sufficiently, 
and the risk to maternal health from an abortion has increased suffi-
ciently to warrant the state placing restrictions on abortions, so long as 
the restrictions do not unduly burden the woman’s right to reproduc-
tive liberty/privacy. For about 50 years, elective abortion in the first tri-
mester ending at 12 weeks remained a matter for the pregnant patient 
and her physician, while states could vindicate their twin interests in 
maternal health and potential life with reasonable restrictions on abor-
tion during the second trimester. Again, the Mississippi Gestational Act 
actually before the Court imposed restrictions at 15 weeks.

Here, the author pauses to note the skill sets and the weltanschau-
ung of Justice Blackmun and Justice Alito.

Justice Blackmun, who graduated from Harvard College, first con-
sidered medical school but chose law school instead. After gradu-
ating from Harvard Law School, he joined a Minneapolis firm that 
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represented the Mayo Clinic and served as its internal legal counsel 
for nine years, from 1950-1959. Most notably in Roe, “he rested much 
of the constitutional foundation for legalized access to abortion on the 
integrity of the physician-patient relationship.”39

In contrast, Justice Alito majored in history and political sci-
ence at Princeton University’s Woodrow Wilson School of Public 
and International Affairs, completing a senior thesis on the Italian 
Constitutional Court in 1972. After obtaining his law degree from Yale 
in 1975, he briefly worked for a law firm in New Jersey, then essen-
tially began government service as a law clerk for Judge Garth of U.S. 
Court of Appeals for the Third Circuit. His two stints with the U.S. 
Attorney’s office in Trenton, New Jersey, bookended his administrative 
agency service in the Reagan Administration. He then sat on the Third 
Circuit bench for 15 years, until his elevation to the Supreme Court 
upon Justice O’Connor’s retirement in 2005.40

Given his lack of a scientific background, Justice Alito may have 
had difficulty following, or assessing the significance of, the medical 
information that Justice Blackmun sifted in Roe. In attacking the trimes-
ter approach, Justice Alito had zero patience with Justice Blackmun’s 
summary of the history of changing abortion practices and speciously 
claimed that his predecessor had failed to explain that history suf-
ficiently. Citing old articles and complaints of constitutional scholars 
with no background in medicine or in the physician-patient relation-
ship, Justice Alito quibbled that the standard used by Justice Blackmun 
for the point when elective abortion ends at the end of the first trimes-
ter, i.e., maternal mortality, need not be the only standard.

Justice Alito then paid lip service to “maternal health” short of death 
and scolded Justice Blackmun for not deferring to the judgments of 
legislatures “in areas fraught with medical and scientific uncertain-
ties.”41 The more hypotheticals Justice Alito raised about diverse preg-
nant patients and diverse conditions in hospitals available to women 
for the protection of maternal health, the clearer Justice Blackmun’s 
standard of deferring to the physician-patient relationship became. 
Instead of legislatures with little medical and scientific knowledge or 
experience, who better to evaluate the pregnant patient and the sci-
entific techniques of diagnosis and treatment available to her than a 
physician?

Muddling the Trimesters to Attack the “Viability Line”

In his all-out war against viability as an “egregiously wrong” stan-
dard, Justice Alito committed additional errors. He erroneously, or 
perhaps willfully, muddied the analysis in both Roe and Casey to shoe-
horn both cases into the “egregiously wrong” category of cases that 
the Reliable Five can simply overturn.
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Much like the Charlotte Lozier Institute, the non-profit research 
and education institute of Susan B. Anthony Pro-Life America, with its 
false drumbeat that Roe permits “elective abortions” to 24 or 26 weeks 
(depending on the marker used for the beginning of the gestational 
period), Justice Alito seems at times to muddle the actual trimester 
approach followed in Roe: i.e., elective abortion with no restrictions 
only up to 12 weeks (the end of the first trimester), and abortion after 
12 weeks and up to 24 weeks with restrictions, protecting both poten-
tial life before live birth and the autonomy of pregnant patients (the 
end of the second trimester).

Benefits practitioners with plan sponsors who retain employees sta-
tioned abroad in some fashion should note that Justice Alito engaged 
in a global review in order to debunk the trimester analysis. At the 
very least, the Dobbs opinion and the Roberts concurrence provide 
a handy source for compilation of abortion laws around the globe, 
should plan sponsors persist in supporting their employees with ben-
efits under the sponsors’ domestic plans.

To further show that Justice Blackmun’s “brainchild” did not merit 
protection, Justice Alito erroneously claimed that, of all the countries 
permitting elective abortion in the world, “only the United States and 
the Netherlands use a gestational limit on the availability of abortion 
on request”; and he cited to the compilation of abortion laws cata-
logued by the Center for Reproductive Rights.42 Apparently, Justice 
Alito (or his law clerk) had difficulty using the interactive map on the 
Center’s Web site.43 Not only the United States and the Netherlands 
allow abortion through the 24th week, i.e., the end of the second tri-
mester, during which time in the United States – before the Supreme 
Court revoked women’s federal reproductive rights in Dobbs – a state 
could place restrictions on abortions that did not place an undue 
burden on pregnant patients. Again, Justice Alito conflates “abortion 
on request” (i.e., elective abortion) with abortion within restrictions 
by the state.

According to the Center, Columbia and Singapore now also per-
mit elective abortion up to 24 weeks. The Russian Federation with 
its massive population allows elective abortion up to 12 weeks, 
but permits abortion for rape victims (the social reason referenced 
in the abortion law and in the Order signed by Vladimir Putin) for 
up to 22 weeks, with certain government restrictions.44 Other coun-
tries permit elective abortion at more than 12 weeks, but less than 
24: in declining order at this writing these nations include Iceland 
(22 weeks); New Zealand (20 weeks); Sweden (18 weeks); Maldives 
(120 days, approximately 17 weeks); France (16 weeks); and 
Argentina, Belgium, Germany, Luxembourg, Romania, and Spain   
(14 weeks).45
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Most importantly, to cast out viability as a relevant line in abor-
tion-related health care, the Reliable Five and Chief Justice Roberts 
asserted that “other countries almost uniformly eschew’ the viability 
line,”46 a claim that apparently includes countries that do not permit 
abortions at all, nations that permit abortions only to save the mother’s 
life (27), and nations that permit abortions to preserve the mother’s   
health (40).47

Some nations’ laws contain gestational provisions, but no outer 
limits on abortion-related health care. Canada, China, Greenland, 
Guinea-Bissau, People’s Democratic Republic of North Korea, the 
Republic of Korea, and Vietnam permit elective abortion through-
out pregnancy, imposing no restriction in the law based on gesta-
tion.48 Of the nations that do permit abortion-related health care 
based on viability/gestational lines, in addition to the nations that do 
so described above, no less than 37 other nations, including devel-
oped countries in Europe, use the 12-week (end of the first trimester) 
as the outer limit of elective abortion without interference from the   
state.49

Additional Errors in the Majority Opinion

The Historians’ Amicus Brief, as this author previously argued in 
assessing the leaked opinion, repudiates the majority opinion’s attempt 
to claim that early abortion statutes contained a proto-felony-murder 
model for all abortions, that the great commentators of British law 
from which American law came penalized abortion pre-quickening as 
well as post-quickening, and that the early abortion statutes focused 
on saving “unborn children” rather than on reducing maternal deaths 
during abortion from unlicensed persons or facilities.50

Finally, the Dobbs majority opinion seriously underplayed the role 
of the most influential doctor (Dr. Horatio Storer), who persuaded his 
colleagues at the American Medical Association (“AMA”) to oppose 
unlicensed abortions, and who ghost-wrote AMA pamphlets opposing 
abortions sent to all state governors, containing completely invented 
and inaccurate numerical data. The opinion did not address Dr. Storer’s 
racist goal of discouraging white women from having abortions so 
that black and brown immigrants did not “mongrelize” the American 
population.51

In short, to elevate religious liberty as an absolute right without 
balancing the constitutional reproductive rights of women (so much 
more than just a “right to procure an abortion”), the Reliable Five 
cancelled Roe and Casey as “egregiously wrong” and added one more 
“win” or “notch in the belt” for the Court’s weakening of stare decisis.
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A Clear and Present Danger: The “Absolute Right” of 
Religious Liberty

As this author has previously explained,52 Justice Thomas (joined 
by the four other conservative justices then on the bench ( Justices 
Roberts, Alito, Gorsuch, and Kavanaugh) abandoned the balancing 
approach that hallmarked American constitutional law and elevated 
the “right” of religious liberty as absolute in Little Sisters of the 
Poor Saints Peter and Paul Home v. Pennsylvania.53 Then cancer-
ridden, the late Justice Ginsburg wrote her final great dissent, a 
scathing piece chastising the majority for its complete departure 
from precedent by labelling one right “absolute” and by failing to 
balance it with others, including the right established almost 50 
years ago to make decisions about reproduction with one’s own   
physician.

That muddling of the trimester analysis described above remains 
necessary to the Reliable Five’s claim that the majority opinion in Dobbs 
does not “take sides” in the “when does life begin” debate. Of course, the 
only demographic for whom elective abortion through the first trimes-
ter “makes no sense” are religious groups that believe that life begins at 
conception and that abortion “ends an innocent life.” Not all religious 
groups share that belief of when human life begins. Benefits practitioners 
should be aware that there will be conflicts among sub-groups of par-
ticipants based on religious liberty, and that litigation will undoubtedly   
ensue.

At a minimum, for the Dobbs majority, complete elimination of the 
“right to procure an abortion” handily eliminates the “problem” of hav-
ing to balance federal constitutional rights.

That approach does, however, start down the slippery slope of 
revoking other constitutional rights in the name of religious lib-
erty. In adopting the religious doctrine that unborn children are 
“potential life” to be protected at all stages of fetal development, 
even at a cost to the pregnant patient, and thus by preferring one 
set of religious beliefs over another, the Court itself came per-
ilously close to violating the Establishment Clause through deci-
sional law that fails to achieve a separation of church and state. 
As discussed below, however, the Free Exercise Clause may now 
trump even other clauses of the First Amendment of the federal  
Constitution.

The Court’s reversal of a narrowly phrased federal constitutional 
right of women and its adoption of religious doctrine not shared by 
all regarding “potential life” coalesce to present a clear and present 
danger to settled law, where legal precedent shifts with the composi-
tion of the Court.
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Creating Another Infamous Precedent

 During this go-round with legal precedent, the Reliable Five tarred 
Roe and Casey with the Plessy brush. That comparison is a false anal-
ogy: Plessy refused to extend a constitutional right to a race horribly 
wrongly perceived as less than human. In contrast, the Reliable Five in 
Dobbs invalidated a constitutional right previously found after women 
had achieved full citizenship status and the Court had considered that 
status in its equal protection and due process analyses. In another false 
analogy, the Reliable Five also compared Roe and Casey to Korematsu, 
a case ultimately overturned after a formal U.S. Department of Justice 
(“DOJ”) apology in 2011 for the then Solicitor General’s withholding 
of exonerating evidence in order to lend credence to the racist conclu-
sion of the government that Japanese citizens were likely to aid Japan, 
unlike their fellow Americans of Italian or German descent who were 
not similarly incarcerated en masse and their property seized.

In Dobbs, the Reliable Five set up the Court as the arbiter of a 
“profound moral issue” and aligned themselves with some Americans 
who believe that life begins at or before conception and who regard 
abortion at any point past conception as “end[ing] an innocent life.”54 
In Dred Scott, denigrated by Chief Justice Charles Evans Hughes as the 
court’s great “self-inflicted wound,” Chief Judge Roger Brooke Taney 
could not move beyond a static view of the text of the federal consti-
tution under which, the syllabus of the case recites, “[a] free negro of 
the African race, whose ancestors were brought to this country and 
sold as slaves” could not be a “citizen” within the meaning of the fed-
eral constitution, and where “[t]he only two clauses in the Constitution 
which point to this race treat them as persons whom it was morally 
lawfully to deal in as articles of property and to hold as slaves.”55

Like the Dobbs majority opinion, the Dred Scott decision justified 
refusing to treat Scott, whose master – a military man – took Scott 
into free territory (where Scott lawfully married, which slaves could 
not do (hence “jumping the broom” ceremonies)) and then returned 
to slave territory, as having any legal status but chattel by 1) review-
ing historical statutes (Maryland, Massachusetts, Rhode Island, e.g.,) 
and 2) referring to the research of Chancellor Kent, “whose accuracy 
and research no one will question, [who] states in the sixth edition of 
his Commentaries (published in 1848, 2 vol., 258, note b) that in no 
part of the country except Maine did the African race, in point of fact, 
participate equally with the whites in the exercise of civil and political 
rights.”56

Just as the nation viewed the Dred Scott decision as repugnant and 
wrong, Americans may eventually come to believe that outdated sexist 
attitudes regarding the distaff role and the status of women as chattel 
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according to the law of the Divine Creator underpin the Reliable Five’s 
reasoning in Dobbs. As Dr. King recognized, the arc of history is long 
but it bends towards justice. How long before the clearly wrong Dobbs 
decision will be reversed?

Not until over 70 years after Korematsu’s infamy did Chief Justice 
Roberts finally repudiate the precedent as wrongly decided from its 
outset in Trump v. Hawaii.57 In his final dissent, now retired Justice 
Breyer recalled the Korematsu dissent of Justice Jackson, who took 
a leave of absence from the Supreme Court to participate in the 
Nuremburg trials:

 Justice Jackson once called a decision he dissented from a “loaded 
weapon,” ready in hand for improper uses. Korematsu v. United 
States [citations omitted]. We fear that today’s decision, depart-
ing from stare decisis for no legitimate reason, is its own loaded 
weapon. Weakening stare decisis creates profound legal instabil-
ity. And as [Planned Parenthood v.] Casey recognized, weakening 
stare decisis in a hotly contested case like this one calls into ques-
tion this Court’s commitment to legal principle. It makes the Court 
appear not restrained but aggressive, not modest but grasping. In 
all those ways, today’s decision takes aim, we fear, at the rule of 
law.58

(Emphasis added.) With the Court’s decisions in 2021, precedent 
has died and the rule of law has shifted, as Justice Stevens warned, 
simply because of the composition of the Court.

New Constitutional Standards of Review in Dobbs

Observing that the majority opinion “exists far from the reality 
American women actually live,”59 the dissent in Dobbs, authored by 
the retiring Justice Breyer, described the total ban on abortion health 
care in the Mississippi state law before the Court: “[T]he Mississippi 
law at issue here has no exception for rape or incest, even for under-
age women.”60

Initially, Mississippi officials had not even requested repudiation 
of Roe and Casey. The Court had granted certiorari, limited to the 
Question 1 in the petition for writ of certiorari by Mississippi’s State 
Health Official (Thomas Dobbs) and the Executive Director of its 
State Board of Medical Licensure (Kenneth Cleveland): “Whether all 
pre-viability prohibitions on elective abortions are unconstitutional.”61 
Underscoring that the petitioners had not initially sought to overthrow 
Roe and Casey, but to clarify whether the right to elective abortion 
pre-viability is absolute, Justice Breyer nevertheless explained that, in 
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critical constitutional cases, the parties cannot cabin the Court only to 
those issues the parties choose to present.62

The Trump-ensconced Reliable Five fully perfected its new stare 
decisis doctrine in Dobbs and upended federal constitutional law by 
re-defining women’s reproductive rights, recognized 50 years ago, as 
the narrow “right to procure an abortion.”

Rational Basis Scrutiny for States and Localities That 
Protect “Potential Life”

Apparently attempting to insulate from successful legal attack all 
state or local regulation that protects “potential” fetal life over living 
pregnant Americans, the Reliable Five, no longer needing the Chief 
Justice to achieve a radical departure from federal constitutional law, 
also then engaged in aggressive judicial activism.

Plan sponsors, plan administrators, and health care issuers should 
take note that litigation will flesh out over time whether “trigger laws” 
and total abortion bans by states will survive this least exacting con-
stitutional scrutiny. If, for example, a state threatens an employer/plan 
sponsor or a plan administrator or a health care issuer with prosecu-
tion or fines for continuing to provide abortion-related care, as Liberty 
Mutual – in its role as employer – was fined in Gobeille v. Liberty 
Mutual Ins. Co.63 and its license to issue policies in the state was 
threatened for failing to follow state law in reporting claims experi-
ence to an all-payor data base, the state law may survive the health 
care issuer’s or plan sponsor’s challenge. With the Court returning the 
decision on total abortion bans to states’ elected representatives of the 
people, the usual shibboleth of the national uniform administration of 
benefit plans may not suffice as a defense or a basis for removal.

In pursuing their ideological end, the Reliable Five adopted ratio-
nal basis scrutiny (the lightest burden of all constitutional tests) for 
states defending abortion bans under the federal constitution; and, 
in doing so, the Court has apparently eschewed the means scrutiny 
crafted by a unanimous Court over 50 years ago against state-imposed 
gender-based stereotypes.64 The Reliable Five characterized the deter-
mination in Dobbs as finding that “procuring an abortion is not a fun-
damental constitutional right because such a right has no basis in the 
Constitution’s text or in our Nation’s history.”65

Failing to acknowledge that, since 1971, the Court has subjected 
gender-based classifications to heightened scrutiny, a/k/a means scru-
tiny, the Dobbs majority opinion then announced that any state regula-
tions challenged because they curtail abortion-related health care will 
only be subject to the lowest level of judicial scrutiny, i.e., rational 
basis scrutiny. Under that least exacting level of review, state laws pass 
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muster if there is a social or an economic basis for such laws, and a 
court defers to the judgment of state legislatures.

The Dobbs Court also stressed that “a law regulating abortion, like 
other health and welfare laws, enjoys a ‘strong presumption of valid-
ity’ [citation omitted] . . . and must be sustained if there is a rational 
basis on which the legislature could have thought that it would serve 
legitimate interests. [citations omitted]”66 As legitimate interests, the 
Court listed the following:

These legitimate interests include respect for and preservation of 
prenatal life at all stages of development, Gonzales [v. Cathart] 
550 U.S. [124], 157-58 [2007, upholding the Partial Birth Abortion 
Ban Act of 2003]; the protection of maternal health and safety; the 
elimination of particularly gruesome or barbaric medical proce-
dures; the preservation of the integrity of the medical profession; 
the mitigation of fetal pain; and the prevention of discrimination 
on the basis of race, sex, or disability.67

For the Reliable Five, the Mississippi Gestational Act at issue in 
Dobbs, with a six-week ban engrafted after the Court accepted the 
state’s petition for certiorari, passed constitutional muster under this 
test.68

Strict Scrutiny Free Exercise Analysis for Challenges 
to State or Local Policy Addressing the Establishment 
Clause

In contrast to the protection accorded to state abortion bans under 
the rational basis test, the Court decided two cases the waning weeks 
of the 2021 term, each of which addressed strict scrutiny review for 
alleged constitutional violations where both the Establishment Clause 
and the Free Exercise Clause are implicated.

In Kennedy v. Bremerton School District,69 a governmental employer 
(a public school employer) impermissibly burdened what the Court 
termed the private conduct of the petitioner, a high school coach who 
prayed at mid-field, when it suspended him and failed to renew his 
contract based on his Free Exercise conduct.

In Carson v. Makin,70 the state of Maine withheld a public benefit 
from parents who would have used the scholarship money to send 
their children to a school of the parents’ choosing.

In both cases, because petitioners invoked a Free Exercise right, 
the majority applied strict scrutiny review; and in each case the gov-
ernmental entity failed to demonstrate a compelling need under the 
Establishment Clause to burden the Free Exercise right.
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Carson: States Cannot Deny Scholarship Money Used for 
Religious School

Near the close of the 2021 term, in Carson, with the Chief Justice at 
the helm, the Court struck down a Maine statute under a strict scrutiny 
analysis evaluating the absolute right of religious liberty. In doing so, 
the Court rejected Justice Breyer’s suggestion of government neutrality 
and preferred the analysis that the states (Maine and Montana) had 
exceeded what would be required for the separation of church and 
state under the Establishment Clause of the federal constitution.

The lawsuit, brought by parents of secondary school students 
under Section 1983 of the Reconstruction Acts (passed after the Civil 
War to curtail the activities of the Ku Klux Klan), alleged that the 
“nonsectarian requirement” of Maine’s tuition assistance program for 
private secondary schools violated the Free Exercise Clause and the 
Establishment Clause of the First Amendment, as well as the Equal 
Protection Clause of the Fourteenth Amendment. Maine’s program of 
tuition assistance benefited parents who live in school districts that do 
not operate a secondary school of their own or that do not contract 
with a particular school in another district. Maine sends tuition assis-
tance to schools (selected by parents) meeting accreditation require-
ments from the New England Association of Schools and Colleges or 
the Maine Department of Education. Since 1981, Maine limited such 
assistance to “nonsectarian” schools.

The majority opinion cited Supreme Court decisions within the last 
six years that have all struck down efforts to curtail public benefits 
to parochial schools, whether for playground surfaces or education, 
“solely because they were religious,” or because the parents chose to 
use the funds for a religious education.71

In Trinity and in Espinoza, the church or the parents were discrimi-
nated against solely on the basis of “religious character.” Both could 
remain free, respectively, to operate as a church or to hold their reli-
gious beliefs, but only at the cost of automatic and absolute exclusion 
from the benefits of a public program for which they qualified.72

In Carson, the Free Exercise Clause thus limited the Establishment 
Clause.

Kennedy: “Private Prayer” Does Not Offend the 
Establishment Clause Where a Coach’s Prayer Implicates 
a Matter of Public Concern

Not so in reverse. In Kennedy, a Super Majority of six Justices, led by 
Justice Gorsuch, held that the Court will find a First Amendment viola-
tion when an employee shows that the policy of a public employer 
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that has burdened his sincere religious practice is not neutral or of 
general applicability unless the public employer can satisfy strict scru-
tiny by showing that its conduct was justified by a compelling state 
interest and was narrowly tailored in pursuit of that interest.73

In separate single concurrences, Justices Thomas and Gorsuch 
imply that the “strict scrutiny” test has not been selected for the Free 
Exercise Clause, a/k/a religious liberty termed an “absolute right” by 
the Court, because the majority opinion in Kennedy finds that the 
District failed to meet its burden under either that test or more lenient 
tests. Of course, precisely because it is the most stringent test, if the 
strict scrutiny test were not appropriate to apply, there would be no 
need to analyze the facts of the case in relation to that stringent test’s 
requirements. Nevertheless, benefits practitioners may find it useful to 
argue that the less stringent test should apply, because the Alito and 
Thomas concurrences74 suggest only a plurality, and not a majority of 
the Court, have clearly selected the strictest of strict scrutiny tests for 
such circumstances.

In any event, as Justice Gorsuch narrated the story, the Court held 
that the district failed to show any compelling interest under either 
test, where the record was devoid of evidence of student compulsion 
to pray.75

The Court concluded that the conduct of the high school football 
coach who knelt at mid-field “to offer a personal prayer” after three 
games for about 30 seconds without team members present “did not 
come close to crossing any line protecting private expression from 
impermissible government coercion of students to pray.”76

As Judge Gorsuch told the story, the facts were these: Before his 
suspension for continuing to offer prayers at the 50-yard line, Coach 
Kennedy prayed alone at midfield, until some players asked to pray 
alongside him, and some team members asked opposing players to 
join them.77 For over seven years, no one complained.78 The district 
superintendent only learned of the practice because an employee 
from another school “commented positively” on the practice.79 The 
Superintendent responded with a letter that informed the coach that 
he should not engage in activities that might be said to establish reli-
gion; and the coach ceased the tradition, that pre-dated him, of offer-
ing locker-room prayers.80 He also did not pray at midfield at the 
end of one game, but returned to the field after the game ended and 
everyone had left in order to kneel at midfield and pray because 
he was “upset that he had broken [his] commitment to God.”81 He 
then requested of the district that he be allowed to offer a private 
prayer after everyone had left the field; ultimately, however the district 
denied the request.82 When Coach Kennedy chose to take a knee mid-
field while some players sang the school fight song to the audience, 
other team members and members of the opposing team joined him 
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in prayer.83 The media reported the event, and the district responded 
by notifying parents and students before and during games that public 
access to the field was forbidden, and Bremerton police enforced that 
order.84 The district labelled the coach’s behavior “unconstitutional,” 
placed him on administrative leave, and failed to renew his coaching 
contract because he failed to follow district policy.85

Although the dissent disputes his conclusion at length, Justice 
Gorsuch reasoned that the Court has previously rejected the “Lemon 
test” in early May 2022 in Shurleff v. Boston,86 along with its touchstone 
of endorsement by an objective observer for determining a violation 
of the Establishment Clause. Writing for the majority, Justice Gorsuch 
emphasized that the district could not hobble the Free Exercise and 
Free Speech clauses with the Establishment Clause.

Finding the coach’s prayers private because they were not within 
the scope of his duties and because the coach offered to pray “during 
a period when the District acknowledged that its coaching staff was 
free to engage in all manner of private speech,”87 the Court rejected 
the district’s argument that an objective observer could infer that the 
school district had endorsed the coach’s conduct, and that endorse-
ment would violate the Establishment Clause.

In dissent, Justice Sotomayor tells another story, including direct 
contradictions of Justice Gorsuch’s recitation. For example, photos 
accompanying the dissent show large prayer circles of team members 
gathered around Coach Kennedy in mid-field, and the dissent notes 
that Coach Kennedy made many media appearances to publicize his 
prayer circles, that his post-game kneeling evolved into speeches with 
overtly religious references, that opposing players and coaches rushed 
to join his prayer circles after games, and the district received threaten-
ing calls from Satanists who intended to conduct ceremonies on the 
field if others were allowed to do so.88 Justice Sotomayor also noted the 
many religious denominations in the country where the high school 
is located: “The county is home to Baha’is, Buddhists, Hindus, Jews, 
Muslims, Sikhs, Zoroastrians, and many denominations of Christians, 
as well as numerous residents who are religiously unaffiliated.”89

For those individuals and religious entities that do not share the 
religious doctrine that underpins Dobbs, it may be possible to advance 
a successful constitutional challenge, especially where conduct in vio-
lation of the state statute’s total abortion ban premised on religious 
tenets warrants criminal or civil penalties (e.g., seeking or facilitating 
abortion-related health care) because one’s religious or moral beliefs 
do not hold that life begins at conception. Benefit practitioners also 
may not have been in practice when employees filed lawsuits to per-
mit photos of fetuses and aborted fetuses in various stages of devel-
opment in employees’ offices and cubicles in support of or in protest 
against Roe.
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 Only time will tell whether there will be a wave of lawsuits by 
participants who do not hold a religious belief that life begins at con-
ception and who seek abortion-related care denied by plan adminis-
trators or health care issuers or plan sponsors under threat of criminal 
prosecution of fines and penalties.

STATE ACTION AFTER DOBBS: HARM TO NATIONAL 
ADMINISTRATION OF PLANS

Benefit plan designers now must struggle to implement the Court’s 
decisions with revised plan provisions amid increasingly fractious state 
reactions. The legal landscape seemingly shifts almost daily. Benefits 
practitioners must now also confront the implications of enshrining 
a constitutional right of religious liberty so “absolute” that it tramples 
all other implied constitutional fundamental rights, rights protected in 
employee benefit plans since the 1970s.

Plan sponsors and plan administrators should brace themselves for 
increased benefit litigation whether plans remove abortion-related 
health care or keep that care as a plan benefit, underwrite transpor-
tation costs to other states, counterbalance out-of-network abortion 
health care costs, or maintain employee benefits for similarly implied 
constitutional rights that may come within the crosshairs of the Reliable 
Five.

The Reliable Five in essence pretend that Dobbs has taken the Court 
out of the constitutional battle by finding no fundamental right “to 
procure an abortion” – as the Court has phrased the issue. The Super 
Majority has planted false flags before, and it likely knows and expects 
that the well-oiled, well-paid amici driving national litigation strategy 
will pace the cases brought to the Court. Why else would Section 
13 of the Georgia “heartbeat law” provide that any resident of the 
state can intervene in any case challenging the constitutionality of 
that law? The six Justices who concur in the Dobbs result must know 
that a run-up to the Court will follow Dobbs in each state where 
the principle of religious liberty as a “super” constitutional right still   
roots.

Benefits practitioners will flail in legal limbo for years to come, 
“scrambling to interpret a cascade of confusing and often conflict-
ing antiabortion legislation, some of it written a century ago.”90 
Benefits law will remain destabilized as, case by case in various 
states with an expected run up to the Supreme Court, new laws 
prohibiting abortion-related and gender-affirming health care will   
pass.

The following limited survey selects recent developments of interest 
in the so-called “laboratory of the states.”
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States Emboldened by the Death of Roe

Following Mississippi’s lead, the states with Republican legislatures 
that have resurrected enforcement of so-called trigger bans or that 
rush near total abortion bans through their legislatures after Dobbs 
have elevated the rights of “potential life” from the point of “cardiac 
activity” over any concern for the age or health of the mother, the ori-
gin of the pregnancy, or the physical or emotional effects of unwanted 
pregnancies.

Dobbs Aftermath for a 10-Year-Old Rape Victim and Her 
Health Care Provider

Six days after the June 24, 2022 opinion, the national media reported 
that a 10-year-old pregnant rape victim had travelled from Ohio (with 
its “trigger law” set to take immediate effect post-Roe) to Indiana for a 
medical abortion.91 Two weeks later, the child identified her assailant, 
arrested by Columbus, Ohio police after he confessed to raping her 
twice.92

On Face the Nation, a journalist questioned Republican South 
Dakota Governor Kristi Noem, campaigning hard for re-election, about 
whether, after the child’s painful ordeal, Noem thought that South 
Dakota’s trigger law should contain more than the single exception for 
saving the life of the mother. Noem replied that she “just [has] never 
believed that having a tragedy or tragic situation happen to someone 
is a reason to have another tragedy occur.”93

Noem would probably approve Justice Barrett’s question during 
oral argument in Dobbs (scripted satire suggests for the newest Justice 
by the Federalist Society?)94 about safe-haven adoption laws as “solv-
ing” the problem of unwanted parenthood.95 Under such state laws, a 
young mother who carries her child to term may leave it on the steps 
of a “safe haven” anonymously without fear of prosecution.96 Justice 
Barrett’s comment completely ignores the medical effects of pregnancy 
on women – including without limitation a full-term pregnancy on a 
10-year-old child or underage minors: the dissent more fully addresses 
those effects. Nonetheless, the majority opinion specifically mentions 
such laws as part of the solutions available to elected representatives 
of the people to the abortion problem, ignoring the historical context 
for such laws that the dissent sets forth in a footnote:

Safe haven laws, which allow parents to leave newborn babies 
in designated safe spaces without threat of prosecution, were 
not enacted as an alternative to abortion, but in response to rare 
situations in which birthing mothers in crisis would kill their 
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newborns or leave them to die. See Centers for Disease Control 
and Prevention (CDC), R. Wilson, J. Klevens, D. Williams, & L. Xu, 
Infant Homicides Within the Context of Safe Haven Laws – United 
States, 2008-2017, 69 Morbidity and Mortality Weekly Report 1385 
(2020).

Not to be outdone by the South Dakota Governor, in a Fox News 
interview Republican Indiana Attorney General Todd Rokita slan-
dered Indiana OBGYN Caitlin Bernard (who accepted a referral from 
an Ohio OB-GYN) as a pro-abortion advocate who regularly failed 
to report child abortions. He also announced an immediate licen-
sure investigation against Dr. Bernard, who took to Twitter to defend 
herself, arguing that the Court and the state did not afford sufficient 
protection to sexual assault survivors.97 A legal misconduct complaint 
filed by the former dean of Maurer Law School in Indiana against the 
Attorney General (ultimately to be investigated by the state supreme 
court) alleges that Rokita intended to harass and intimidate doctors 
when he publicly cast doubt about whether Dr. Bernard may have 
violated state law when she terminated the pregnancy of a 10-year-old 
rape victim.98

Ohio’s trigger law took effect after Dobbs. Even before Dobbs and 
despite “safe haven” laws protecting distressed young (often high-
school aged) mothers from murder charges by allowing them to give 
up their babies anonymously, prosecutions of women whose preg-
nancies ended, not just in self-induced abortions, but also in still-
birth or spontaneous abortions tripled after 2005, as states relied on 
criminal “fetal harm” laws passed to protect pregnant women from 
violent assault.99 Ohio also attempted to revise its “safe haven” law 
in 2019 to require the re-implanting of ectopic pregnancies in the   
mothers.

On August 6, 2022, Indiana – at the urging of presidential candidate 
and former Indiana Governor Mike Pence – passed the first new abor-
tion ban post-Roe, a near total abortion ban at zero weeks with limited 
exceptions (rape, incest, danger to the mother’s life or health, or fatal 
fetal abnormalities) to take effect on September 15, 2022.100

Georgia’s “Heartbeat Law” No Longer Enjoined

Labelling those who provide abortion-related health care “abortion-
ists” in SisterSong Women of Color Reproductive Justice Collective v. 
Governor of the State of Georgia, the Eleventh Circuit Court of Appeals 
addressed only whether Georgia’s 2019 statute’s re-definition of “natu-
ral person” was unconstitutionally vague.101 The Court vacated the 
permanent injunction against enforcement of the state’s heartbeat act 
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based on purported “cardiac activity” because it found the law suf-
ficiently clear on its face to survive federal constitutional challenge.

For purposes of plan sponsors or employers or health care issuers 
resident in Georgia or with plan participants resident in Georgia, the 
Eleventh Circuit did not address whether the statute meets the rational 
basis test. Under the rational basis test, courts defer to the economic 
and social judgments of a state legislature and presume the constitu-
tionality of the law. Any challenge under the rational basis test, or any 
challenge contending that the 2019 law represents a categorical exclu-
sion for care “on the basis of sex” because pregnancy is sex-specific, 
remains for future litigation. Otherwise, and assuming no change of 
political parties in the Georgia Governor’s mansion or in both houses 
of the Georgia legislature, the law remains in effect.

The Georgia law may not even meet the rational basis test, assum-
ing that the rational basis test still applies “means scrutiny,” i.e., that the 
means chosen must serve the chosen end. Scientists have explained 
that “cardiac activity” in an embryo does not denote viability and 
that “global evidence indicates that more restrictive abortion laws are 
associated with lower life expectancy for women and higher rates of 
mother and infant deaths.”102 As a result, the so-called heartbeat law 
revived after Dobbs “may kill more lives than it saves.”103

Despite such actual risks to unborn children and their mothers, in 
its 2019 “Living Infants Fairness and Equality (LIFE) Act,”104 the Georgia 
legislature “found” that “modern medical science, not available decades 
ago, demonstrates that unborn children are a class of living, distinct 
persons; and that more expansive state recognition of unborn chil-
dren did not exist when [Casey] and [Roe] established abortion-related 
precedents.”105 Georgia also “found” that “applying reasoned judgment 
to the full body of modern medical science, recognizes the benefits 
of providing full legal recognition to an unborn child above the mini-
mum requirements of federal law.”106

Not only does Georgia recognize “unborn children” as “natural per-
sons,”107 but it also defines “[n]atural persons: as “any member of the 
species of Homo sapiens at any stage of development who is carried 
in the womb.”108 Removing an ectopic pregnancy or a “dead unborn 
child caused by spontaneous abortion” with “spontaneous abortion 
expressly defined as including a miscarriage or stillbirth”109does not 
fall within “abortion” as defined under the statute.

The Act defines “medical emergency” – i.e., the risk to the pregnant 
woman that Georgia will tolerate as an exemption, as follows:

“Medical emergency” means a condition in which an abortion is 
necessary in order to prevent the death of the pregnant women, 
or the substantial and irreversible physical impairment of a major 
bodily function of the pregnant woman. No such greater risk shall 
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b deemed to exist if it is based on a diagnosis or claim of a men-
tal or emotional condition of the pregnant woman or that the 
pregnant woman will purposefully engage in conduct which she 
intends to result in her death or in substantial and irreversible 
physical impairment of a major bodily function.110

The Act also does not include within “abortion” the removal of 
unborn children of 20 gestational weeks or less who result from rape 
or incent, but only if “an official police report has been filed alleging 
the offense of rape or incest.”111

All abortions must be performed by a licensed physician.”112 All 
abortions after the first trimester must be performed, or they are “not 
authorized” by the state, in a licensed hospital or licensed ambulatory 
surgery center or “in a health facility licensed as an abortion facility by 
the [Georgia] Department of Community Health.”113 The state appears 
to have financially benefitted itself by requiring abortions to be per-
formed only at state-licensed facilities.

As in the Georgia statute, the landscape of safety-net health care facil-
ities has drastically changed. Since 2016, as a 2019 Kaiser Permanente 
study reported, states have pushed to close non-faith-based providers 
of abortion services and to funnel patients to faith-based health facili-
ties that oppose abortion and contraceptives:

For more than 50 years, a network of public programs and provid-
ers have assisted millions of low-income women of childbearing 
age in the U.S. to obtain sexual and reproductive health services. 
Medicaid, the Title X Family Planning Program, and Section 330 
of the Public Health Service Act (PHSA) provide critical support 
to more than 10,000 safety-net clinics across the country that pro-
vide reproductive health services to low-income women, men, 
and teens. Since the 2016 election, state and federal efforts to 
restrict public funding to Planned Parenthood and other abortion 
providers and to funnel new federal funds to faith-based provid-
ers who oppose contraceptives and abortion have gained trac-
tion and begun to shift the family planning landscape across the   
nation.114

The Act criminalizes fetal homicide of a child and confers a right to 
alimony and child support after birth; additionally, a court may order 
the father to pay direct medical and pregnancy-related costs of the 
mother.115 The statute also provides for recovery in tort for the full 
value of the life of the child in every case of fetal homicide.116 The 
right of alimony/support and the right of recovery in tort for failure 
to provide child support “begin[s] at the point at which a detectable 
human heartbeat . . . is present.”117
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Of interest to benefits practitioners, Georgia confers tax status as a 
“dependent minor” under state law on embryos prior to nidation when 
such “cardiac activity” is detected within six days of conception.118

In keeping with a carefully planned national litigation strategy 
unmasked during the vaccine mandate cases, the Georgia statute con-
fers standing and the right to intervene in lawsuits challenging the Act 
as follows: “Any citizen of this state shall have standing and the right 
to intervene and defend in any action challenging the constitutionality 
of any portion of this Act.119

Texas Legislative Caucus Threatens Law Firm Plan 
Sponsor with Criminal Prosecution and Disbarment

Just as Indiana threatened a health care provider with licensure 
investigation and license suspension, Texas legislators have threatened 
felony prosecution of a law firm allegedly complicit in illegal abor-
tions before and after Dobbs.

In this author’s view, perhaps no other action demonstrates so 
clearly the threat to a democracy of pluralist views, supposedly pro-
tected by the Free Exercise Clause and banned by the Establishment 
Clause of the First Amendment, than the action by religious zealots in 
the Texas legislature who weaponize state law to achieve a religious 
autocracy.

On July 7, 2022, the Texas Freedom Caucus emailed a “litigation 
hold letter” to the chair of the Management Committee of Sidley Austin 
in Dallas that bears quoting to demonstrate the intent to prosecute 
lawyers in a manner that threatens disbarment through felony convic-
tions, a technique reminiscent of how the government of Nazi Germany 
“systematically undermined fair and just law, through humiliation, 
degradation[,] and legislation leading to expulsion of Jewish lawyers 
and jurists from the legal profession,” most recently re-chronicled with 
a Foreword by Justice Breyer in the 2018 American Bar Foundation 
release of Lawyers Without Rights: The Fate of Jewish Lawyers in 1933 
on the 80th Anniversary of Kristallnacht.120

The July 11 Letter begins:

It has come to our attention that Sidley Austin has decided to 
reimburse the travel costs of employee who leave Texas to mur-
der their unborn children. It also It also appears that Sidley 
has been complicit in illegal abortions that were performed in 
Texas before and after the Supreme Court’s ruling in Dobbs [full 
name and citation omitted]. We are writing to inform you of the 
consequences that you and your colleagues will face for these   
actions.
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Abortion is a felony criminal offense in Texas unless the mother’s 
life is in danger. [citation omitted], attached. The law of Texas also 
imposes felony criminal liability on any person who “furnishes the 
means for procuring an abortion knowing the purposed intended. 
[citation omitted] This has been the law of Texas since 1925, and 
Texas did not repeal these criminal prohibitions in response to 
Roe v. Wade [citation omitted] [in] (1973). These criminal prohibi-
tions extend to drug-inducted abortions if any part of the drug 
regimen is ingested in Texas, even if the drugs were dispensed by 
an out-of-state abortionist. To the extent that Sidley is facilitating 
abortions performed in violation of article 4512.1, it is exposing 
itself and each of its partners to felony criminal prosecution and 
disbarment.

We will also be introducing legislation next session that will 
impose additional civil and criminal sanctions on law firms 
that pay for abortions or abortion travel. The legislation that 
we will introduce will include each of the following provisions.   
[sic]

First. It will prohibit any employer in Texas from paying for elec-
tive abortions or reimbursing abortion-related expenses – regard-
less of where the abortion occurs, and regardless of the law in the 
jurisdiction where the abortion occurs. This provision will impose 
felony criminal sanctions on anyone who pays for these abortions 
to ensure that it remains enforceable against self-insured plans as 
a generally applicable criminal law.

Second. It will allow private citizens to sue anyone who pays for an 
elective abortion performed on a Texas resident, or who pays for 
or reimburses the costs associated with these abortions – regardless 
of where the abortion occurs, and regardless of the law in the 
jurisdiction where the abortion occurs. This provision will be mod-
eled after the Texas Heartbeat Act and its private civil-enforcement 
mechanism.

Third. It will require the State Bar of Texas to disbar any law-
yer who has violated article 4512.2 by “furnishing the means 
for procuring an abortion knowing the purpose intended,” 
or who violates any other abortion statute enacted by the 
Texas legislature. If the State Bar fails to disbar an attorney 
who has violated these laws, then any member of the public 
may sue the officers of the State Bar and obtain a writ of man-
damus compelling them to impose the required disciplinary  
sanctions.
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Fourth. The legislation that we will introduce next session will 
empower district attorneys from throughout the state to prosecute 
abortion-related crimes – including violations of article 4512.2 . . . –   
when the local district attorney fails or refuses to do so. It will also 
eliminate the three-year statute of limitations that currently applies 
to violations of article 4512.2. The state of Texas will ensure that 
you and colleagues are held accountable for every abortion that 
you illegally assisted. (Emphasis added.)

The letter also contains a litigation hold for aiding and abetting 
drug-induced abortions in light of on-going litigation in Texas. The 
elimination of a statute of limitations (conforming to the idea that 
there are no limitations for murder, perhaps?) and the breadth of the 
information sought suggests that the state will use discovery in the 
pending litigation to identify participants who ingested a second drug 
while in Texas, as well as all partners of the firm during the relevant 
time frame.

Perhaps a well-known muckraker has scooped others in noticing 
that Representative Cody Vasut, a member of the Republican Texas 
Freedom Caucus, served as of counsel at Baker Hostetler, a rival 
BigLaw firm to Sidley; however, he no longer appears on the Baker 
Hostetler website.121 Another legal publication predicted that “BigLaw” 
would not bow, with managing partners commenting anonymously to 
that publication, with most managing partners indicating that Texas 
would no longer be seen as area of growth, and that the letter was 
offensive and, in the words of one lawyer, “not unlike getting threat-
ening letters when you support civil rights – look at Jim Crow laws in 
the South. . . . It’s the same playbook, by [sic] my personal view, of a 
racist segment of society.”122

Arkansas and Tennessee Prohibit Transgender Minors 
from Receiving Health Care

During the run-up to the Supreme Court in Dobbs, Arkansas and 
Tennessee passed laws prohibiting gender-affirming health care in 
May of 2021. The Arkansas law prohibits doctors and other health 
care providers from suppressing puberty for transgender minors and 
from using hormone therapy to induce gender-affirming changes. The 
so-called “SAFE Act,” or “Save Adolescents from Experimentation Act,” 
bans gender-affirming care for minors under age 18. Tennessee also 
passed a similar ban. In addition, Arkansas bans transgender girls and 
women from competing in women’s sports.123

Such laws conflict with federal laws, such as the proposed ACA 
Section 1557.
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The ACLU filed suit against the Arkansas, and the Biden administra-
tion is set to resume enforcing ACA Section 1557 on or near October 
3, 2022.

State Courts Begin to Issue Rulings on Trigger Bans

In Mississippi, a state court judge in Jackson denied the Jackson 
Women’s Health Organization’s request to enforce a pre-Dobbs 
Mississippi Supreme Court ruling upholding a right to abortion-related 
health care under the Mississippi state constitution’s right to privacy. 
The court found it “more than doubtful” that that holding would sur-
vive Dobbs because the state court decision relied heavily on Roe.124

In Florida, as soon as a lower state court issued an injunction 
against Florida’s 15-week “trigger ban,” the state Republicans appealed 
the order, staying its effect.125 A divided Court of Appeals ruled that 
the clinic that sought the injunction did not have standing to seek it, 
and that only the clinics’ patients could claim irreparable injury. The 
appellate court also refused to fast track the case for consideration by 
the Florida Supreme Court.126

States Attempting to Preserve Abortion-Related Health 
Care Montana Supreme Court Upholds Preliminary 
Injunction

In a 33-page opinion issued on August 9, 2022, the Montana Supreme 
Court upheld a preliminary injunction entered by a Yellowstone 
County district court against three laws passed by the Montana legis-
lature in 2021 on the basis that the laws offend the right to privacy in 
the Montana state constitution.127

House Bill 136 bans abortions after 20 weeks from the patient’s last 
menstrual cycle on the basis that fetuses would experience pain at that 
point in time. House Bill 171 bans telehealth abortion health-care for 
medication-induced abortions and requires that a provider give infor-
mation to the patient about reversing the procedure. House Bill 140 
requires a provider to offer the pregnant patient an opportunity for an 
ultrasound or to listen to the fetal heartbeat.128

Although the Governor and the State of Montana argued that ban-
ning medication-induced abortions would enable physicians to assess 
the health and safety of their patients, that argument did not fulfill 
their burden under Montana’s strict scrutiny test for abridging a state 
constitutional right. The Montana Supreme Court declined to over-
rule a prior case issued by the Court under Montana state law in 
light of Dobbs, as the governor and the State of Montana demanded. 
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The Armstrong case, issued in 1999, opined that the Montana State 
Constitution’s right of privacy protected reproductive privacy. The case 
also tested state laws under a strict scrutiny test, and not under the 
federal rational basis test articulated in Dobbs.129

Louisiana – Lower Court Injunction

In Louisiana, Hope Medical Group for Women in Shreveport, one 
of Louisiana’s three abortion clinics, sued to resume services after the 
state’s “trigger ban” went into effect because the U.S. Supreme Court 
overturned Roe. The clinic argued that the trigger laws were vague, 
conflicted with each other, and violated its state constitutional due 
process rights. The first judge to hear the case blocked enforcement, 
but upon transfer to a second judge the injunction was lifted. A third 
district court judge continued a stay while he considered the issues.130

Michigan – 1931 Abortion Ban Enforcement Enjoined

In Michigan, the state attorney general announced that she would 
decline to enforce a 1931 abortion ban even if Dobbs were to reverse 
Roe, on the ground that the ban violated the state constitution. After 
legal maneuvering by three Western Michigan county prosecutors, a 
divided court of appeals held that an injunction against the 1931 abor-
tion ban could not be enforced against local prosecutors. Oakland 
County Circuit Court Judge Jacob Cunningham immediately enjoined 
enforcement of the 1931 law, under challenge as unconstitutional 
under the state constitution by Michigan Governor Gretchen Whitmer.

Most county prosecutors in Michigan have indicated that they will 
not enforce the ban. Only three Republican prosecutors have sued to 
be able to enforce the ban.

On Wednesday, August 17, the judge began taking testimony on 
the governor’s request for a restraining order against enforcing the 
1931 ban on abortions. The Michigan Court of Appeals ruled that the 
Governor need not comply with a subpoena that demanded her pres-
ence at the hearing to face questions. Expert witnesses who testified 
at the hearing included Governor Whitmer’s Chief Medical Executive, 
Dr. Natasha Bagdasarian.

On August 19, Judge Cunningham entered a preliminary injunction 
against enforcing the 1931 abortion ban.131 In issuing the injunction, 
Judge Cunningham called the law “dangerous and chilling” and ruled 
that the law did not pass constitutional muster. He specifically found 
the testimony of the experts in support of the ban unhelpful and 
biased, while he found the health experts called by the state extremely 
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credible in showing that the law was dangerously vague and could 
result in health care providers not being able to provide medical care. 
Balancing the harms as required in considering a request for injunc-
tion, the court found that not issuing the injunction was more danger-
ous, and that the three prosecutors were not harmed because they 
could not enforce the law.132

The 1931 Michigan ban makes it a felony to provide a miscarriage 
by instrument “or by any other means whatever, with intent thereby 
of procuring miscarriage of a woman” except to save the life of the 
mother.133 Should the mother die during an attempt to save her, the 
crime charged is manslaughter.134 The Texas Freedom Caucus relied 
upon similar language in the Texas 1925 pre-Roe abortion ban to 
threaten all of the partners at Sidley, a plan sponsor intending to pro-
vide abortion-related health care to its employee participants in its 
group health care plan, with felony indictments and disbarment.

Until a further ruling, the 1931 abortion law will not be enforced. 
Should an initiative seeking a vote in the general election on amend-
ing the state constitution to include an express right to abortion-
related health care free from government compulsion be approved for 
placement on the ballot, Michigan voters will decide whether the 1931 
abortion law is unconstitutional.

California Statutory Cost-Sharing Measures

California’s Reproductive Privacy Act prohibits the state from deny-
ing or interfering with a person’s right to choose or obtain an abortion 
prior to the viability of the fetus or to protect the life or health of the 
pregnant person. The act defines “abortion” as a medical treatment 
intended to induce the termination of a pregnancy, except for the pur-
pose of producing a live birth.135

Other existing law in California established the Medi-Cal program, 
a safety net program administered by the State Department of Health 
Care Services. In that program and under existing insurance code pro-
visions in California, the state requires group and individual health 
care services contracts and disability insurance policies to cover con-
traceptives, without cost sharing, as specified in those contracts.136

Senate Bill 245, signed into law on March 22, 2022, added Section 
1367.251 to the California Health and Safety Code, and its provisions 
apply to MedCal.137 Section 1367.251 prohibits a health care service 
plan or individual or group policy or certificate of health insurance 
or student blanket disability insurance issued, amended, renewed, or 
delivered on or after January 1, 2022, from imposing a deductible, 
coinsurance, copayment, or any other cost-sharing requirement on 
coverage for all abortion and abortion-related services.138 The statute 
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also prohibits a group plan or insurer from imposing utilization man-
agement or utilization review on coverage for outpatient abortion 
services.139 For HDHPs, the statute provides that the cost-sharing pro-
hibition applies once the enrollee’s or insured’s deductible has been 
satisfied for the benefit year.140 The statute does not require an indi-
vidual or group health plan to cover experimental or investigative 
treatment.141

 Senate Bill 245 added Section 10123.1961 to the insurance code, 
with similar prohibitions as above described applicable to health care 
issuers.

Kansas Voters Preserve Abortion

On August 2, 2022, Kansas voters rejected a proposed constitutional 
amendment that would have eliminated abortion protections in the 
state constitution.

BIDEN ADMINISTRATION ACTIONS TO COUNTERACT 
DOBBS

The Biden administration has attempted to counteract the Dobbs 
decision through executive action, whether by executive order or 
agency action or rule enforcement or litigation.

Executive Action 13985 and the Health Equity Action 
Plan

On Inauguration Day in 2021, the Biden administration issued 
Executive Order 13985, Advancing Racial Equity and Support for 
Underserved Communities Through the Federal Government. 
Executive Order 13985 established health care equity, racial justice, 
and non-discrimination as key components of the administration’s 
domestic policy.

Drafted before the COVID pandemic altered workplace strategies, 
the Health Equity Action Plan of the Department of Health and Human 
Services fleshed out plans to achieve access to health care programs, 
removal of barriers to government programs, and specific projects for 
underserved communities. Programs to provide language access and 
concrete programs for the elimination of barriers, while important, did 
not address health care inequities compounded by the pandemic. The 
Biden administration increased its emphasis on equitable access to 
health care services for underserved populations with comorbidities 
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that complicated their resistance to the virus, such as tribal consulta-
tions with American Indian/Alaskan Native to prioritize maternal mor-
tality action.142 HHS has also completed additional actions plans with 
greater detail for health care equities for racial and rural underserved 
groups available on the agency’s website.

July 1 HHS Information Protection – Personal Cell 
Phone or Tablet

Seven days after the June 24 decision in Dobbs, mindful that women 
most likely to be affected by the decision use their personal cell 
phones and tablets to schedule medical appointments and engage in 
telehealth, the Biden administration issued detailed guidance regard-
ing the protection and security of health information while on those 
devices.143 The guidance warns users that the HIPAA Rules apply only 
to covered entities and their business associates and generally do not 
protect the privacy or security of protected health information (“PHI”) 
or data accessed through or stored on an employee’s cell phone or tab-
let, unless the app has been provided by a covered entity or business 
associate.144 The guidance provides detailed instructions about how to 
turn off Location Services, System Services, and Tracking on different 
types of devices, as well as deleting advertising ID.145 The guidance 
also recommends encryption and lists many published resources with 
more details on how to keep information private.146

Secretary Becerra’s July 11 Letter to Health Care 
Providers

 Shortly after the Reliable Five overruled Dobbs, HHS Secretary 
Becerra distributed a letter to health care providers on July 11, 2022, 
reminding providers that HHS will enforce the Emergency Medical 
Treatment and Active Labor Act (“EMTALA”).147

The Secretary reminded providers of the need to complete adequate 
screening of patients and to provide stabilizing treatment, regardless 
of state laws that might provide otherwise. EMTALA mandates that the 
physician must provide such stabilizing treatment before transporting 
patients to another facility. The July 11 letter cautions that the deter-
mination of the emergency medical conditions for pregnant persons 
is the province of the examining physician or other qualified medical 
personnel, and that any more restrictive state laws or mandates are 
preempted. The letter also warns hospitals that, upon investigation 
for non-compliance with EMTALA, a hospital “may be subject to ter-
mination of its Medicare provider agreement and/or the imposition 
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of civil monetary penalties,” and individual physicians “may also be 
subject to exclusion from the Medicare and State health care pro-
grams.”148 Echoing the Department’s position that EMTALA preempts 
contrary state law, the letter also indicates that individual physicians 
enforce that preemption in various ways, i.e., as “a defense to a state 
enforcement action, in a federal suit seeking to enjoin threatened 
enforcement, or, when a physician has been disciplined for refusing 
to transfer an individual who had not received the stabilizing care the 
physician determined was appropriate, under the statute’s retaliation 
provision.”149

Executive Order 14076

Three weeks after the Dobbs decision, on July 13, 2022, the Biden 
administration published Executive Order 14076 in the Federal 
Register,150 Executive Order 14076 reaffirms the Biden administration’s 
commitment “to support a woman’s right to choose and to protect 
and defend reproductive rights. Doing so is essential to justice, equal-
ity, and our health, safety, and progress as a Nation.”151 The order 
requires the Secretary of HHS to submit a report by mid-August delin-
eating how the agency can protect access to reproductive health care 
services.152 The Attorney General is charged with meeting with pro-
bono counsel, bar associations, and public interest organizations to 
encourage lawyers to represent and assist patients, providers, and 
third parties seeking reproductive health care services.153 The Attorney 
General, the Secretary of Homeland Security, the chair of the FTC, 
and the Secretary of HHS are charged with specific responsibilities 
regarding data privacy and security for patients.154 The order directs 
the creation of an Interagency Task Force on Reproductive Healthcare 
Access chaired by the Secretary of HHS and the director of the Gender 
Policy Council.155 The order also directs the AG to provide technical 
assistance concerning federal constitutional protections to states seek-
ing to afford legal protection to out-of-state patients and providers 
who offer legal reproductive health care.156

To the extent that benefits practitioners attempt to effect a plan 
sponsor’s desire to provide travel reimbursement and reimbursement 
and/or coverage for abortion health care expenses, including medical 
or mental health care professional services, practitioners should scour 
the various agency pronouncements and guidances regarding the tax 
consequences of offering such benefits and potential federal legisla-
tion curbing such benefits.157

Finally, in addition to following the abortion ban litigation and 
remaining up to date on compliance requirements and potential 
legislation at the federal and state level, benefits practitioners need 
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to be sensitive to their clients’ concerns about their employees and 
shareholder or other backlash. Corporate giants, such as Google, 
Citigroup, AT&T, and Uber have determined to provide abortion-
related care to their employees.158 Match Group has partnered with 
Planned Parenthood Los Angeles so that employees can book all of 
their travel and appointments outside of company systems to maintain 
confidentiality.159

DOJ Enforcement of Federal Law

The DOJ sought a declaratory judgment and permanent injunc-
tion in federal court prohibiting the State of Idaho from enforcing the 
state’s abortion ban, set to take effect on August 25. Consistent with 
Secretary’s July 11 letter, DOJ argues that EMTALA preempts Idaho’s 
abortion ban under the Supremacy Clause of the U.S. Constitution 
because the state law does not accord an affirmative defense to physi-
cians who conclude that the health of the pregnant patient requires 
abortion-related health care requires stabilizing the pregnant patient, 
nor does the state law adequately protect a pregnant person’s health 
because it lacks exceptions for that purpose.160

At this writing, the Court denied the Idaho legislature’s motion to 
intervene in the case as of right because the Idaho Attorney General 
will sufficiently raise issues supporting the position of the State in pro-
tecting its abortion ban.161 However, the Court granted the legislature’s 
motion to intervene by permission only to allow testimony during the 
hearing on DOJ’s motion for a permanent injunction.162

Because the Idaho Attorney General is involved in at least two other 
original actions before the Idaho Supreme Court involving the abortion 
ban, and because the attorneys in the Idaho AG’s office involved in 
the litigation have been out of the office during the two-week period 
before the request, the Court granted a requested extension of time 
of 30 days, presumably from the date of the order (i.e., to September 
16) to answer or otherwise plead in response to DOJ’s motion and 
complaint.163

Proposed Final Rule for Section 1557

The closure or re-location of many health care facilities post-Dobbs 
will result in increased travel, increased medical costs, negative mental 
health outcomes and increased trips to the emergency room:

Several studies have found that greater distances to abortion 
facilities are associated with increased burden among patients, 
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including higher associated out-of-pocket costs, greater difficulty 
getting to the clinic, negative mental health outcomes, higher like-
lihood of emergency room-based follow-up care, delayed care, 
and decreased use of abortion services. Similar burdens have been 
documented in Canada, which bears both cultural and infrastruc-
tural similarities to the United States. In Texas, increased distance 
to the nearest abortion provider after clinic closures in 2013 was 
associated with a decrease in the abortion rate, and in particular, 
among counties where the distance to the nearest abortion pro-
vider increased by ≥100 miles, the number of abortions to county 
residents declined by 50%. Another study estimated a 69% decline 
in the ≥16-week abortion rate to Texas residents after nonhospi-
tal ≥16 week abortions became unavailable and the average dis-
tance to the nearest provider increased by 219 miles. This estimate 
accounted for secular decline in the abortion rate and Texas resi-
dents who still obtained out-of-state abortion care, suggesting that 
many women could not overcome the additional travel distance to 
farther facilities after their local providers closed.164

The push by Texas, Georgia (requiring abortions only to be per-
formed in health facilities licensed by the state), and other states in the 
forefront of seeking to overturn Roe and Casey, aided by the federal 
courts within their states, has inspired executive action affecting not 
only low-income or public plans, but also privately sponsored plans 
as well.

On August 4, pursuant to President Biden’s Executive Order in 
response to Dobbs, HHS published a proposed Final Rule in the 
Federal Register, restoring certain protections in ACA Section 1557 
of the Affordable Care Act excised by the Trump administration. The 
effective date of the proposed Final Rule is 60 days after publication, 
except for provisions that require changes to health insurance or group 
health plan design, which would have an effective date of the first day 
of the first plan year beginning on or after the year immediately fol-
lowing the effective date of the final rule in the Federal Register.

The proposed Final Rule prohibits discrimination on the basis of 
sex (including sexual orientation and gender dysphoria) in federally-
funded programs providing services for pregnancy health care, (includ-
ing pregnancy, contraceptives (including mail-order contraceptives 
that cross state lines), and abortion-related health care. The Trump 
administration had excised those protections under federal discrimina-
tion laws in its revamped re-interpretation of ACA Section 1557.

The Proposed Final Rule applies to every health program or activ-
ity any part of which receives financial assistance, whether directly or 
indirectly, from HHS.

The Proposed Final Rule includes the following key provisions:
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• A broad interpretation of “health program or activity” includ-
ing providing or administering health-related services, health 
insurance coverage, or other health-related coverage. Unlike 
the Trump administration rules narrowing the interpretation 
of this term to specific operations of an entity that received 
federal funds, the Proposed Final Rule is more consistent with 
the case law under the statutes referenced in ACA Section 
1557, where federal funding of any part of a recipient of fed-
eral funds subjects the recipient to regulation;

• Inclusion of health insurance issuers and, generally, services 
of a third-party administrator (“TPA”) to a self-insured plan;

• An acknowledgment that many group health plans themselves 
are not recipients of federal financial aid, and a statement that 
HHS will evaluate complaints against a group health plan on 
a case-by-case basis;

• A clarification that TPAs are not liable for discriminatory ben-
efit designs or other conduct that may violate Section 1557 if 
the TPA has no control or responsibility for benefit design or 
plan terms, but that TPAs that develop plan or policy docu-
ments or terms adopted by the plan sponsor may be held 
responsible for Section 1557 violations;

• A clarification that, when discrimination alleged under ACA 
Section 1557 is based on the TPA’s administration of the 
plan and the TPA is the entity responsible for the challenged 
action, the TPA may be liable;

• Clarifying that the Office of Civil Rights (“OCR”) will (1) con-
sider the party responsible for alleged discriminatory conduct 
when investigating complaints involving self-insured group 
health plans, (2) engage in a fact-specific inquiry to deter-
mine whether the TPA is a recipient of federal financial aid 
and a covered entity for Section 1557 purposes when the TPA 
is legally distinct from an issuer that receives FFA;

• Clarifying that, if the alleged discrimination originates with 
the plan sponsor, OCR will refer the complaint to the U.S. 
Equal Employment Opportunity Commission (“EEOC”) or 
the DOJ for potential investigation;

• Prohibiting covered entities from denying, cancelling, limiting, 
imposing additional cost sharing, imposing other limitations 
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on coverage, or refusing to issue or renew health insurance 
or health-related coverage on the basis of race, color, national 
origin, sex, age, or disability; prohibiting benefit designs that 
impermissibly limit coverage based on a person’s sex at birth, 
gender identify, or gender otherwise recorded; and prohib-
iting marketing practices or benefit designs that discrimi-
nate on the basis of race, color, national origin, sex, age, or 
disability;

• Clarifying that discrimination “on the basis of sex” includes 
discrimination based on sex stereotypes, sex characteristics, 
pregnancy or related conditions, sexual orientation and gen-
der identity;

• Requiring a notice of nondiscrimination to participants, ben-
eficiaries, enrollees, and applicants of health programs and 
activities on an annual basis and upon request. Covered enti-
ties must provide the notice in a conspicuous location on the 
health program or activity’s website and in prominent physi-
cal locations where individuals seeking services could read 
or hear the notice;

• Requiring covered entities to provide the public and par-
ticipants, beneficiaries, enrollees, and applicants of the 
covered entity’s health program or activity a notice of the 
availability of language assistance and auxiliary aids and 
services via written translations or recorded audio or video 
annually and upon request. The notice of availability must 
be provided in English and at least the 15 most common 
languages spoken by Limited English Proficient (“LEP”) 
individuals of the relevant states and in alternative formats 
to ensure effective communications with individuals with   
disabilities;

• Identifying a list of documents that must include the notice of 
availability (such as the notice of nondiscrimination, adverse 
benefit determinations, and complaints) and allows covered 
entities to allow individuals to opt out of receiving the notice 
of availability or elect to receive communications in their pri-
mary language, instead of providing the notice of availability; 
and

• Specifying that enforcement mechanisms include a private 
right of action and clarifying both the enforcement mecha-
nisms and administrative enforcement processes.
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HHS is soliciting written comments on the proposed rule through 
October 3, 2022. It is also seeking comments on the Dobbs case.

EFFORTS TO CABIN EXECUTIVE POWER TO RESTORE 
HEALTH CARE ELIMINATED BY THE PRIOR 
ADMINISTRATION

Equally significant, the Super Majority has also cabined the power 
of federal executive agencies and Cabinet secretaries to interpret laws 
contemporaneously with the laws’ passage or their revision. In doing 
so, the Super Majority has unabashedly permitted the public percep-
tion that the Court’s support for regulations will vary with the political 
party of the president.

When Trump occupied the Oval Office, the Court lauded the 
Little Sisters of the Poor for their “noble” battle against filing a sim-
ple form in support of their religious exemption from the contra-
ceptive mandate.165 Ignoring the Women’s Health Amendment and 
the essential benefits provision of the Affordable Care Act, Justice 
Thomas labeled the mandate an “administrative creation” so that the 
agency creating the mandate could in effect excuse certain entities 
from compliance with the mandate because of religious or moral   
objections.

With Biden in the Oval Office, the highly politicized Court now 
attempts to concentrate power elsewhere than in the executive agen-
cies of the current administration. In 2021, the Court seemed intent on 
finding, and did find, that Cabinet Secretaries and their agencies had 
exceeded the scope of executive authority.

 In each case, the Super Majority (sometimes five with a con-
currence, sometimes six) appears to have “adopted the playbook” 
repeated in amicus briefs from the Federalist Society and Heritage 
Foundation and the scripted questions prepared for the Justices 
by the Federalist Society. The Court has so weakened stare deci-
sis that any case may be labelled “egregiously wrong.” In the sig-
nificantly reported climate change case pitting West Virginia against 
the Environmental Protection Agency, the Court has rechristened the 
non-delegation doctrine as a new “major questions doctrine” formu-
lated by the Trump administration that will permit the Court’s con-
servative majority/Supermajority to label any agency review case an 
“extraordinary case” in order to revoke agency regulations. In a har-
binger of that approach in mid-June of 2021, but much less reported 
by the media, the Court invalidated HHS Secretary Becerra’s 2018 
and 2019 340(b) drug reimbursement final rule establishing sepa-
rate reimbursement rates for hospitals that serve low-income or rural   
populations.
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Reaching Down to Hear an Unripe Case

In the most widely reported 2021 decision curtailing executive 
power, the Court reached down to invalidate an EPA regulation under 
a prior plan never enforced, thereby halting agency action addressing 
climate change that had never occurred. The Court justified its action 
to curtail the administration’s planned revamping of an EPA regula-
tion of coal mines on the ground that West Virginia v Environmental 
Protection Agency166 presented an “extraordinary case” – a theme simi-
lar, in short, to the theme sounded when the Justices seek to reverse 
constitutional cases judged “egregiously wrong when decided,” as dis-
cussed above in Parts I and II.

Continuing in that vein, the Court appeared even more political as 
the Super Majority addressed the issue of deference to the executive 
branch, now that the Trump administration had lost the White House, 
even though climate change arguably presents, an even greater chal-
lenge facing the planet than the pandemic. The obstruction of the 
executive began when the Obama Administration issued the “Clean 
Power Plan” and Republican donors in the energy industry sought 
relief from their “friends” in Washington, who secured expedited con-
sideration of the regulation by the Supreme Court. With the return of 
a president committed to the climate accords, the battle to emascu-
late the EPA began in earnest. Justice Kagan eloquently described the 
Court’s overreaching in dissent:

This Court has obstructed EPA’s effort from the beginning. Right 
after the Obama administration issued the Clean Power Plan, the 
Court stayed its implementation. That action was unprecedented: 
Never before had the Court stayed a regulation then under review 
in the lower courts. . .The effect of the Court’s order, followed by 
the Trump administration’s repeal of the rule, was that the Clean 
Power Plan never went into effect. The ensuing years, though, 
proved the Plan’s moderation. Market forces alone caused the 
power industry to meet the Plan’s nationwide emissions target –  
through exactly the kinds of generation shift the Plan concen-
trated. [citations omitted] So by the time yet another President 
took office, the Plan had become, as a practical matter, obsolete. 
For that reason, the Biden administration announced that, instead 
of putting the Plan into effect, it would commence a new rule-
making. Yet this Court determined to pronounce on the legality of 
the old rule anyway. The Court may be right that doing so does 
not violate Article II mootness rules (which are notoriously strict) 
[citation omitted]. But the Court’s docket is discretionary, and 
because no one is now subject to the Clean Power Plan’s terms, 
there is no reason to reach out to decide this case. The Court 
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today issues what is really an advisory opinion on the proper 
scope of the new rule EPA is considering.

. . . In doing so, [the Court] deprives EPA of the power needed –   
and the power granted – to curb the emission of greenhouse 
gases.167

Not content with curtailing the Biden administration’s regulation of 
the power industry, and perhaps anticipating that the administration 
would invest HHS with power to contravene Dobbs, the Court found 
that Secretary Becerra had exceeded his statutory authority in setting 
reimbursement rates for drugs, rates that benefit underserved and eco-
nomically challenged populations. In American Hospital Association 
v. Becerra,168 the Court invalidated Secretary Becerra’s 2018 and 2019 
340(b) drug reimbursement final rule establishing separate reimburse-
ment rates for hospitals that serve low-income or rural populations on 
the basis that the agency had impermissibly added a factor to a test 
delineated by the Medicare statute. The Court found that the statutory 
text required that HHS conduct a survey of hospitals’ average acqui-
sition costs, and that without such a survey HHS could not vary the 
reimbursement rates for different groups of hospitals, even for a salu-
tary reason. Therefore, the Court invalidated the more favorable rates 
approved by HHS only for 340B hospitals, that serve poorer popula-
tions, and not others.

 As this author discussed previously, the major questions doc-
trine – a variation of the non-delegation doctrine – now serves a 
Court intent upon removing power from executive agencies. Justice 
Gorsuch’s concurrence when the Court invalidated the OSHA IFR 
addressing the pandemic, i.e., the COVID “vaccine or test” Biden 
administration rule which the Court characterized as a “vaccine 
mandate,” elevated individual liberty over public safety, pointed to 
Congressional action regarding COVID as a reason for considering 
the authority of OSHA under the “major questions” doctrine, and 
noted the remarkably coincidental political nature of the Republican 
Senate’s disapproval of the mandate while the case was pending 
before the Court:

The agency claims the power to force 84 million Americans to 
receive a vaccine or undergo regular testing. By any measure, that 
is a claim of power to resolve a question of vast national signifi-
cance. Yet Congress has nowhere clearly assigned so much power 
to OSHA. Approximately two years have passed since this pan-
demic began; vaccines have been available for more than a year. 
Over that span, Congress has adopted several major pieces of 
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legislation aimed at combating COVID–19. E.g., American Rescue 
Plan Act of 2021, Pub. L. 117–2, 135 Stat. 4. But Congress has cho-
sen not to afford OSHA – or any federal . . . agency – the authority 
to issue a vaccine mandate. Indeed, a majority of the Senate even 
voted to disapprove OSHA’s regulation. See S.J. Res. 29, 117th 
Cong., 1st Sess. (2021).169

The concurrence provides a primer on the new non-delegation doc-
trine espoused by the Court’s conservatives when the political winds 
fail to blow in their direction.

In short, having overreached to overturn Roe v. Wade, the Court 
took an unripe case to stake out its territory for invalidating executive 
action that may attempt to preserve reproductive health care rights 
and gender-affirming health care rights.

THE DEFENSE OF ERISA PREEMPTION

Plan sponsors, plan administrators, and health care issuers may lose 
the defense of ERISA preemption if they attempt to facilitate employees’ 
reproductive rights, because of exemptions from ordinary preemption 
contained in ERISA’s express preemption provision. Nonetheless, they 
may contend that state abortion bans do not fall within the exemp-
tions from ERISA preemption and/or that state abortion bans frustrate 
the national administration of plans and impermissibly conflict with 
federal law.

Exemptions from Preemption

Criminal Laws of General Applicability Exemption

As discussed above in Part III, the Republican Texas Freedom 
Caucus believes that its abortion-specific bans are criminal laws of 
general applicability and can serve as the basis for extraterritorial 
application of Texas’s near total abortion ban. As benefits practitioners 
are aware, the simple preemption provision in ERISA, i.e., Section 514, 
contains an express exemption from preemption for such laws in sub-
part (b)(4).170

Employers, plan sponsors, plan administrators, and health care issu-
ers will require advice on whether they can or cannot support par-
ticipants seeking abortion-related or gender-affirming health care in 
the face of threats of criminal prosecution from states or local pros-
ecutors in which they reside or from states that seek to enforce their 
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criminal laws extraterritorially if their residents cross state lines to seek 
such care. It may be possible to argue that abortion bans are not 
laws of general applicability because they target a subset of women 
who do not threaten public health or safety by seeking safe abor-
tions, and because the threat of licensure suspension or disbarment 
demonstrates the true aim of the laws: to separate “abortionists” and 
those who aid “abortionists” from their livelihood and to leave poor 
women without legal representation in states that want them to move   
elsewhere.

Mere Cost Regulations?

States may even impose surcharges or other tax penalties on hos-
pitals or abortion care clinics under the Travelers line of cases.171 As 
this author previously discussed, Justice Sotomayor’s succinct sum-
mary of ERISA preemption cases in Rutledge v. Pharmaceutical Care 
Management Assoc.172 characterized Travelers and its progeny as 
allowing state statutes to stand as mere “cost regulation” state laws 
that ERISA does not preempt.

Unlike the indirect cost to ERISA plans in Travelers that had little or 
no impact on the choice of plans by plan sponsors, the state abortion 
bans will have substantive effect on the terms of coverage and will 
arguably force plan administrators deprived by state law of abortion-
related health care options to choose between violating federal law 
(whether anti-discrimination statutes, ACA Section 1557, or EMTALA) 
or violating state law – a “Hobson’s choice” (in the classical sense of 
that term) that warranted ERISA preemption of state law in Kennedy v. 
Plan Administrator for DuPont Savings and Investment  Plan.173

Savings and Deemer Clause Exemptions

States, whose restrictions on abortion the Court has blessed, may 
amend their state insurance laws (just as they may amend their crimi-
nal codes, as Texas announces it will do) to include restrictions on 
coverage as a condition for insurance companies becoming licensed 
to do business in their states. In so doing, these states will undoubt-
edly argue that ERISA’s savings and clause in ERISA Section 514(b)(1) 
save those insurance laws from preemption. To fall within the Savings 
Clause, the states must demonstrate that the laws must address the 
business of insurance and affect the risk-pooling relationship.

Self-insured plans may argue that they cannot be deemed to be 
insurance plans under ERISA’s Deemer Clause in Section 514(b)(2), 
relying on Kentucky Assoc. of Health Plans v. Miller174 and its progeny, 
to which Texas will retort that the exemption from preemption for 
criminal laws of general applicability will capture self-insured plans.
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Pathways to Preemption

National Uniform Plan Administration

It may well be more difficult for national employers to invalidate 
state abortion bans based on ERISA’s goal of protecting the national 
uniform administration of benefit plans after Dobbs. Employers would 
likely contend that the patchwork quilt of laws and conflicting duties 
for plan administrators who would violate state statutory or consti-
tutional law if they did follow the Dobbs federal constitutional deci-
sion would create costly administrative processes as states adopt, 
reject, or tweak state abortion-related or gender-affirming health care   
bans.

However, a Garmon-like ERISA preemption argument can 
be made if state laws frustrate the purposes of federal anti-dis-
crimination states, ACA Section 1557, or EMTALA, as discussed   
above.

Supremacy Clause or Federal Law Savings Clause Preemption

More promising might be attempting to assert conflict pre-
emption under the Supremacy Clause of the U.S. Constitution, as 
DOJ is attempting in the USA v. Idaho case discussed above. If 
the state statute contravenes a federal statute, it falls under the 
Supremacy Clause. The statute upon which DOJ relies in that 
case is the EMTALA, with its requirements of hospitals and physi-
cians that, if not met, result in draconian sanctions, i.e., loss of 
Medicare contract agreements. ACA Section 1557, enforced through 
ERISA Section 510,175 may also override conflicting state law that 
refuses to provide ACA health care mandates under the Supremacy   
Clause.

In addition, since the Dobbs decision does not affect the enforce-
ment of the federal Pregnancy Discrimination Act or Title VII of 
the Civil Rights Act, to the extent that state laws continuing to 
respect abortion-related health care rights or gender-affirming 
health care rights, either by specific health care statutes or with 
discrimination statutes and decisional law interpreting those 
statutes to prohibit segregation of a workforce based on gen-
der stereotypes, such laws may be viewed as contributing to the 
enforcement of those federal statutes and would thus be saved 
from preemption under the Federal Law Savings Clause in ERISA 
Section 514(d). In Shaw v. Delta Airlines,176 the Court found that 
preemption of the New York Human Rights Law, which prohib-
ited pregnancy discrimination, would impair enforcement of   
Title VII; thus, ERISA Section 514(d) saved the law from preemption.
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CONCLUSION

Speaking for himself and Justices Kagan and Sotomayor, retiring 
Justice Breyer lamented in closing his powerful dissent:

For overruling Roe, Casey concluded, the Court would pay a “ter-
rible price.” [citations omitted]

The Justices who wrote those words – O’Connor, Kennedy, and 
Souter – they were judges of wisdom. They would not have won 
any contests for the kind of ideological purity some court watch-
ers want Justices to deliver. But if there were awards for Justices 
who left this Court better than they found it? And who for that 
reason left this country better? And the rule of law stronger? Sign 
those Justices up.

They knew that “the legitimacy of the Court [is] earned over time.” 
[citations omitted] They also would have recognized that it can be 
destroyed much more quickly. They worked hard to avert that out-
come in Casey. The American public, they thought, should never 
conclude that its constitutional protections hung by a thread –  
that a new majority, adhering to a new “doctrinal school,” could 
“by dint of numbers” alone expunge their rights. . . .

With sorrow – for this Court, but more, for the many millions of 
American women who have today lost a fundamental constitu-
tional protection – we dissent.177

With sorrow, this author concludes that, through the Reliable Five, 
three of whom were appointed during the Trump administration, the 
Court has now become an instrument of autocracy. At a recent Meighan 
Forum CBS panel on Ideas at the Stratford Festival in Ontario, held just 
two months after Dobbs – a decision shocking to Canadians, three pro-
fessors discussed “teutonic shifts” in 1947 that still reverberate today. 
Professor Sanjay (David) Ruparella described the colonialist autocrats 
who artificially partitioned India and Pakistan in 1947 in order to cre-
ate two nation states based on perceived religious affinities. As a result 
of the religious partitioning, populations were force-marched from 
their homelands, where they had gotten along as neighbors for years, 
to their new nations, one for Hindus and the other for Moslems.178 
Today, only a scattered handful of Hindus remain in Moslem Pakistan.

With the Reliable Five willing to reverse constitutional rights, the 
Court becomes a third ideological autocratic arm of the federal gov-
ernment, in the words of Professor Ruparella, “using the apparatus of 
democracy to gut it from the inside.”179
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Issuing decisions in the final weeks of its 2021 term that return 
women and others to gender-denying rather than gender-affirming 
health care, the radically reconstituted Court has pitted whole seg-
ments of the population, and sub-groups of plan participants, plan 
sponsors and health plan issuers, against each other. In the midst of 
a pandemic, when the world’s governments now advise that people 
must learn to live with the coronavirus and other possible pandemic 
strains, vulnerable populations must now “win the hearts and minds of 
the people” state by state in order to achieve abortion-related and/or 
gender-affirming health care from their employers, from state bench-
mark plans under the Affordable Care Act, or from other safety net 
plans.

More fell when Roe and Casey fell than the “proper” role of women 
that so bedeviled Laura Brown.
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